JUN 2002

SUMMONS CN CROSS COMPLAI Recei
eceived
(CITACION JUDICIAL) Hel Walst

NOTICE TO DEFENDANT: (Aviso a Acusado)

PEQPLE OF THE STATE OF CALIFORNIA IN THE

RELATION.QF SOHN B. LINDEN, HELIX WATER DISTRICT,

SALLY MCPHERSON, sued solely Ifi"ler capacity as

the San Diego County Registrar of Voters, and

DOES 1 throtugh 50 '
HAROLD BALL

REAL: PARTIES IN INTEREST: q.
WARREN BUCKNER, BARBARA BARBER, JIM LEWANSKI

YOU ARE BEING SUED BY PLAINTIFF:
(A Ud. le estd demandando)

JOEL SCALZITTI

Daspués de-que Is entreguen esta citaclén judicial usted
fiane un plazo da 30 DIAS CALENDARIOS para presentar
Una respuesta escrita a mdquina en esta corte.

You have 30 CALENDAR DAYS after this
summons s served on you to file a typewritten
response at this court,

X s . i Qiii not proteci o Una carta o uvna Hamada tslefénica no. lo ofvscers
A loitar or ohone call w ) sot you Your ) - A N . ! .
1SHST 9T pUUne Lal profect you, your proteccién; su respuesta escrita. a médquina tiene que

typewrittan response must be in proper legai form " cumplir con las formalidades legales apropiadas si usted

if you.want the court to hear your case.

If you da not file your response on time, you may
iose- the- case, and your wages, money and
property: may be taken without further warning
from the court.

There are other legal requirements. You may want
to call an attomey right away: If you do: not know
an attorney, you may call an aftorney referral
-service or a [egal aid office (listed in the phone

quiere que la corte escuche sy caso.

51 usted no presenta su respuesta a iempo, pueda perder
el caso, y le pueden quitar su salario, su dinero y otras
cosasde su propiedad sin aviso adicional por parta de Ia
corte.,

Existen otros requisitos legales. Puede que usted quiera
flamar a un abogado Inmediatamente. Si no conoce a un
abogado, puede llamar a un servicio de referencia de
abogados o a una oficina de ayuda legal (vea el directorio

book). . telefénico).
The name and address of the court is: (Ef mombre y direccién de fa corte s} | S NeE imar cdl cm:’
Robert P. Ottilie GIE 012239

550 West "C" St., Suilte 1600
San Diego, CA 92101 o )
619-231-4841 SBNW 95845

The name, address, and telephone number of plaintiff’s attorney, or-plaintiff without an attorney;isy =¥mmse e 5 re o
(El nombre, la direccién y ef nimero de teléfono del abogado def demandants, o del demandante que no tiene abogado, es) ~ *
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Clerk, hy
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DATE:
{Fecha)

NOTICE TO THE PERSON SERVED: You are served

1. as an individual defendant. ;
2. {:} as the person sued under the fictitious name of {specify): |

3. an behalf of (specify):

unde || CCP 416.10 (corporation) [ cCP 416.80 (minor)
{__] CCP 416,20 (defunct corperation) [_] ccP 416.70 (conservatee)
[ cCP 416.40 (association or partnership) CCP 416.90 (individual)

other:  ~IZ A twrioa t Lty & B poaocerg

4. [X] by personal dellvery an (date): & I (o I T
c J IWEST GROUP §
Official Pubitahari i

{See reverse for Proof of Servica)
SUMMONS

Formn Adapted by Rule 382
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CCP 412.20
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A
v

" 4. served the

%;.‘L}E summons [:I complaint [__J aménded summons

completed and blank Case Questionnaires
b. on defendant (name}:

c. by serving

d [ ] by defivery-(__] athome (] atbusiness
(1) date;
(2) time:
(3) address:

e. [T by mailng —
(1) date:

{2) place:
2. Manner of service {check proper box}: ,

i {(Use saparate proof of service for each person served)

] amended complaint -
Other (specify}: ’

f:] defendant D other (name and title or relationship to persen served):

a. Personai service, By persenally delivering copies, {CCP 415.10) _

b. [:] Substituted service on corporation, unincorporated association (Including partnership}, or public entity, By
leaving, during usual office hours copies in the office of the persen served with the person who apparently was in
charge and thereafter mailing }by— first-class mail, postage prepaid) copies to the persan served at the place whefre the

copies were left. (CCP 415.20 aj) :

e. [ 1 Subsiititsd service on.naturaj person, minor, conssrvates,
house, usual place of abode, or usuai place of business of the person served in the presence of a compstent member

TR

or candidate, By leaving copies at the dwelling

of the household or a person apgarsntly in charge of the office or place of business, at least 18 years of age, whd was
informed of the general naturs of the papers, and thereafter mailing (by first-class mail, postags prapaid) copies to the
person served at the piace where the copies were ieft. (CCP 415.20(b)) (Attach separate declaration or affidavit
stating acts relied on to establish reasonable diligence in first atterhpting personal service,) :

d. |:] Mail and acknowledgment servica, By mailing (by first-class mail or aimail, postage prepaid) copies to the person
- served, together with two cocpies of the form of notice and acknowledgment and a retumn envelope, postage prepaid,

addressed to the sender. (C

P 415.30) (Attach completed acknowledgment of receipt.)

e |:J Certified or registered mail serfvce’ By mailing io an address outside California {by first-class mail pastage prepaid,
’ requiring a retumn seceipt] copies to the person served, (CCP 415.40) {Attach signed return receipt or other

evidenca of actuai delivery to the persan served.,)

f. [ Other (specify code section):
additional page is attached,

3. The "Notice to the Person Served” (on the summons) was completed as follows (CCP 412,30, 415.10, and 474):...

a. | as an individual defendant.

under: [ ccrpa 6.10 {corporation)

b.
c | . on behalf of (specify):
g CCP 416.20 (defunct corporation)

CCP 416.40 (association or partnership)

. d.” I:I by personal delivery on (date):

as the person sued under the fictitious name of (épecbjr):

]
f

] cerars.e0 {minar) [T other:
CCP 416,70 (conservatee) '

CCP 416.90 (individual)

4. Atthe time of service | was at least 18 years of age and not a party to this action.

5. Fee for servica: $
8. Person serving:
a. | California sheriff, marshal, or constable,
b. [__] Registersd California process server.
c f:l Employes or independent contractor of g registared
Califomia process server.
d. [:[ Not a registered California process server.

=3 E] Exempt from registration under Bus. & Prof. Code
22350(b).

| declars under penalty of perjury under the laws of tha ~
Stateof California that the foregoing is true and correct,

Data:

4

982(a)(%) [_Rw. January 1, 1884)

{SIGNATURE)

f, Name, address and ten‘ephoﬁe number and, if applicable,
county of registration and number:

{For California sheriff, marsf:al, or constable use anly)
| certify that the foregoing is true and correct, ‘

Date:

)

(BIGNATURE)

WEST GROUP
Official Publisfer
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N ROBE T B T LT T emerpite grrumoen sdscomggin s 95845

—~ 550 West "C" St., Suite 1600

San Diego, CA 92101

reteroneno: 619-231-484 Leaco; §19-231-3293
ATTORNEYFOR (Name): Tve] Scalzitti ‘

FOR COURT USE ONLY

- =i

L s e s d,‘
[RERT 4 '\:GUT{T

"SUPERIOR COURT Or "CELTHSRNTA" counry oF
SAN DIEGO, EAST COUNTY DIVISION

CASE NAME: .
SCALZITTI wv. PEOPLE, et al. .
_ Complex Case Designation CASENUMBER: TR (012239
CIVIL CASE COVER SHEET | Counter [ Joinder
(T timited ] untimited Filed with first appearance by defendant ASSIGNEDJUDGE: [ ocom 11

(Cal. Rules of Court, rule 1811)

Please complete all five (5) items below.

1, Check one box below for the case type that best describes this case:

Other employmant {15)
Contract
[__J Breach of contractiwarranty (06)
|:1 Collections (a.g., monay awed,
opart Doak accounis (08)
I:] Insurance coverage {18)

Auto Tort

L1 Auto (22) :

Cther PYPD/WD {Personal Injury/Proparty
Damage/Wrongful Death) Tert

:] Asbestos (04}
[T Product tability (24)

Medical malpractice (45) [ other contract (37)
[ Other PPDWD (23) Real Property
Non-PI/PD/WD (Other) Tort Eminent demain/Inverse

condemnation (14)

[__] Wrongful eviction (33)

?_-—__I Cther real property (a.g., quiet
titla} (26)

Unlawful Detainer ‘

[ commercial (31)
Residential (32)

E:] Businass tort/unfair business practice (07)
Civil rights (e.g., discrimination,
fafse arrest) (08)

[ Defamation (a.g., slander, kel (13)

[T Fraud (16}
E:J Inteliectual proparty (13)
[::] Professional negligence (s.g., legat

malpractica) (25) Drugs (38)
{1 Other non-PYPEYWD tort (35) Judlcial Raview
Employment ! [:] Asset forfaiture {05)

(X} Writ of mandate (02)

E Other judicial review (39)

Provislonally Complax Civil Litigation

{Cal. Rules of Court, rules 1300-1312)

{1 AntitrusyTrade reguiation (03)
Construction defect (10)
Claims Involving mass tost {40}

[__] Securities iitigation (28)

[ Toxic tortEnvironmentai (30)

Insurance coverage clalms arising from the
above listed provisionaliy complax case
types (41)

Enforcement of Judgment

D Enforcemnent of judgment (e.g., sister state,
forefgn, cut-of-county abstracts) (20)

Miscellaneous Clvil Complaint
C_1 mica (27
Other complaint (not specified above) (42) -
Misceilaneous Clvil Paetition
[:] Partnership and corporate govemance (21) '

] wrongful termination (36) [__] Petitian re: arbitration award (19) || Other patition not specified above) (43)

2. Thiscase [_]is [T isnot- complexunderrule 1800 of the Califomnia Rules of Caurt, if case Is complex, mark the factors-
requiring exceptional judicial management: o . .

a- [:]--Large-number of separately represented parties  d. f: Large number of witnesses

b. [__] Extensive motion practice raising difficult or novet . L] Coordination and related actions pending in one or more courts -

in ather counties, states or countries, or in a federal court

issues that wili be time-consuming to resclve
f. [__] Substantial post-disposition judicial disposition

c. [ ] Substantial amount of documentary evidence
3. Type of remedies:sought (check all that apply):
a [_1 monetary  b. [xx] normaonetary; declaratory or injunctive refief ¢ [__] punifive

4. Number of causes of action (specify); 3 - : . .
5 Thiscase [ ]is [ isnot a class action suit.
Datee June 7, 2002

Robert P‘ Ottilie ) | .

! (TYPE R PRINT NAME} = diaNATRE OF PARTY OR ATTORMEY FOR PARTY)

! NOTICE
¢ Plaintiff must file this cover sheet with the first paper filed in the action or proceeding (except small claims cases or cases filed
under the Probate, Family, or Welfare and Institutions Code). {Cal, Rules of Court, rule 882.2,}
* File this cover sheet in addition to any cover sheet required by local court rule. .
* Ifthis case Is comrlplex under rule 1800 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all
other parties to the action or proceedirig.
* Unless this is a complex case, this cover sheet shall be used for statistical purposes onty.

CIVIL CASE COVER SHEET WEST GROUP
Officiat Pubilsher

Cal. Rues of Court, rules 982,2, 1800-1812;
Standards of Judicial Administration, § 19

982.2(b} 1) Rev. January 1, 20901
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ROBERT P. OTTILIE (Bar No. 95845)
550 West “C” Street, Suite 1600

San Diego, CA 92101

Telephone:  619/231-4841
Facsimile; 619/231-3293

BOB GLASER (Bar No. 102976)

The La Jolla Group

8304 Clairemont Mesa Blvd,, Suite 213
San Diego, CA 92111

Telephone:  858/496-8896
Facsimile: 858/496-3980

Attorneys for Plaintiff/Petitioner
JOEL SCALZITTI

g

SUPERIOR COURT OF CALIFORNIA

'COUNTY OF SAN DIEGO-EAST COUNTY DIVISION :

JOEL SCALZITTI,

Plaintiff/Petitioner

V.

PEOPLE OF THE STATE OF
CALIFORNIA IN THE RELATION OF
JOHN B. LINDEN, HELIX WATER
DISTRICT, SALLY MCPHERSON,
sued solely in her capacity as the San
Diego County Registrar of Voters, and
DOES 1 through 50,

Defendants/Respondents

REAL PARTIES IN INTEREST:

HAROLD BALL;
H. WARREN BUCKNER;
BARBARA BARBER;

CASENO. GIE 012239 |
VERIFIED CROSS-COMPLAINT FOR:
1. DECLARATORY_REL_iEF

2. MANDAMUS

3. INJUNCTIVE RELIEF

Judge: William J. Howatt
Dept: 17 i

Trial date: May 24, 2002
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COMMON ALLEGATIONS
1. Plaintiff/Petitioner, JOEL SCALZITTI (hereinafter referred to as “Petitioner” or

“Scalzitti”), is a resident of San Diego County, currently residing at 1063-1/2 Sumner Avenue, El
Cajon, California 92021, aresidence located within Division 1 of the Helix Water District. Petitioner
is the elected Director of Division 1 of the Helix Water District, having been elected to that position
in the election conducted by the Helix Water District in November 2000.

2. Respondent People of the State of California in the Relation of John B. Linden, have filed
a lawsuit against Joel Scalzitti, petitioner herein, in the San Diego Superior Court Case No. GIE
012239. Mr. Linden was the unsuccessful candidate for the position of Director in Division 1 of the
Helix Water Board and he has petitioned the People of the State of Caiifornia for permission to sue
Mr. Scalzitti .on the argument that non-landowners should not be allowed to participate in the
decisions of the Helix Water District. He is an important party to this action because he is the one
who has attempted to restrict the participation of non-landowners from the decision making process
ofthe Helix Water District, and the People of the State of California, on their relation to Mr. Linden,
at least at this time, are supporting him in that regard.

3. Respondent Helix Water District claims it is an irrigation district, but does not refer to
itself as an irrigation district, instead referring to itself as a water district. It is a public entity doing
business at 7811 University Avenue, La Mesa, California. The Helix Water District, directly and
through its agent, San Diego Registrar of Voters, conducted an election in November of 2000 to fiil
three seats on the Helix Water Board, Divisions 1, 3 and 5, now held by Directors Scalzitti, Buckner
and Barber, respectively.

4. Defendant and Respondent Sally McPherson, sued solely in her capacity as the San Diego
Registrar of Voters, is the Registrar of San Diego County, and conducted majority of the elections

in which voters elected the Directors to the Helix Water Board for Divisionsl, 3 and 5.
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5. Petitioner is informed and believes and thereon alleges, that McPherson conducted the
election as the agent of the Helix Water District which, by law, is assigned the responsibility of
conducting the election.

6. Defendants and Respondents identified as real parties in interest, Harold Ball, H, Warren
Buckner, Barbara Barber and Jim Lewanski, are all Directors of the Helix Water District, along with
Petitioner, and are named as real parties to this cross-complaint because of the possibility that the
elections in which they were elected to the Board of Directors of the Helix Water District may be
determined to be illegal and void and their seat vacated as a result.

7. Petitioner is ignorant of the true names and capacities of respondents/defendants sued
herein as Does 1 through 50, inclusive, and therefore sues these respondents/defendants by such
fictitious names. Petitioner will amend this complaint to alle ge their true names and capacities when
ascertained. Petitioner is informed and believes and thereon alleges that each of said fictitiously
named respondents/defendants are responsible in some manner for the occurrences herein alleged,
and that the injuries herein alleged were proximately caused by their acts or omissions.

8. All of the respondents/defendants were the agents of each other at all times set forth
herein, and were acting within the course and scope of their agency at all times described herein.

9. At many of the times herein mentioned, the Helix Water District has contended that it is
an irrigation district formed and operating under Water Code §203500, et seq., in the County of San
Diego, although it has dropped “irrigation” from its name, does little irrigation, and simply holds
itself out as the “Helix Water District.”

10. The Helix Water District operates through a board of directors with five separate
directors, each representing a different division, Divisions 1 through 5.

11. Positions of Director afe filled by elections conducted by the District. Elections are
every two years. Three directors are elected in one election cycle and two directors are elected two

years later in the next election cycle. Terms are for four years.
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12. By law, this District is required to conduct its own elections. [t may retain the services
of the local Registrar of Voters to assist it in conducting the election and this District has done so
by retaining the services of the San Diego County Registrar of Voters, Sally McPherson, to perform
part of the District’s responsibilities.

13. Prior to August 10, 2000, petitioner went to the offices of the Helix Water District. He
said he wanted to run for the position of Director of the Helix Water Board. Petitioner was asked
his address. The employee of the Helix Water District handlin g his request left him briefly and then
returned to say that he could run for the office.

14. On or about August 10, 2000 petitiéner submitted a Declaration of Candidacy for the
position of Director of the District. He filied out every blank on the form and answered every
question truthfully. He signed the form under penalty of perjury.

15. Acting through its agent, the San Diego County Registrar of Voters, petitioner was
informed on or about August 18, 2000 of the following:

“You have qualified and your name will appear on the ballot.”

16. Petitioner campaigned for office and spent a considerable amount of money in this
pursuit. He did so on the representations of the Helix Water District that he was qualified to run
based on the information that they had sought and received from him.

7. At no time did the Helix Water District advise the petitioner that he had to be a
“freeholder” or “landowner” to run for office, although he did own property within the division
which he sought to represent on the Helix Water Board.

18. Atno time did the Helix Water Board or anyone for that matter, communicate to voters
that they needed fo be a “frecholder” or “landowner” to vote in the election for the Helix Water
District.

19. Petitioner is informed and believes and thereon alleges, at no time did the Helix Water

Board prepare a list of “freeholders” or “landowners” within the boundaries of the Helix Water
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District who were qualified to run for office or vote in the election for Directors of the Helix Water
Board.

20. Helix Water District conducted the election for the Helix Water Board in November of
2000. It was held on the same day as the general election at which time voters elected the President
of the United States, the Governor of the State of California and individuals to a multitude of other
offices in a multitude of other jurisdictions. The election for positions of Director of the Helix Water
Board were not conducted in a separate election, in a separate place, on a separate ballot or with any
limitations on who could vote. The election itself was in the same ballot that was given to everybody
who was voting for president or any of those other positions that were on the general election ballot
in November of 2000. A similar election was held in November 1998 to fill the positions of
Directors in Divisions 2 and 4.

21. Mr. Linden, in the underlying complaint, has taken the position that the Helix Water
District is, in fact, an irrigation district and not a water district. Ifthis is accurate, it would impose
upon the Helix Water District certain obligations imposed upon irrigation districts under the law.

22. Mr. Linden, in the underlying complaint, has contended that the Helix Water District is
a “landowner” district, meaning that only landowners can run for positions on the Board of Directors
of the Helix Water Board, and that only landowners can vote in said election.

23. IfMr. Linden is correct, and this is a “landowner” district, petitioner has assérted in the
underlying complaint, and asserts herein, that such limitations would be unconstitutional and that
it would deny equal protection of the law under the circumstances of this case, to individuals who
would want to run for positions on the Board of Directors of the Helix Water District, and for people
who want to vote in this district. Nevertheless, if the Mr. Linden is right that this is a “landowner”
district and petitioner is wrong in his assertion that in such a case there would be a violation of the
Constitution of the United States and of the State of California, then, and under those circumstances,
petitioner is informed and believes and thereon alleges, that all five positions on the Board of

Directors of the Helix Water District have been filled with illegal elections.
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24. The Helix Water District has not made any effort to determine whether candidates for
office are landowners. The Helix Water District has not prevented non-landowners from voting in
elections for positions on the Board of Directors of the Helix Water District. The Helix Water
District has not conducted separate elections for this position, as would be required by law.
Petitioner is informed and believes and thereon alleges, that the Helix Water District has not

published a list of landowners, nor has it communicated to anyone that non-landowners cannot vote

or run for office.

FIRST CAUSE OF ACTION
(Declaratory Relief as against all Defendants)

25. Petitioner incorporates herein paragraphs 1 through 24 of the Common Allegations as
though set forth fully herein.

26. Anactual controversy has arisen and now exists between petitioner on the one hand, and
respondents and the real parties in interest, concerning their respective rights and duties, and the
legality of the elections in which real parties in interest were elected to the positions of Director of
ﬁhe Helix Water District. Mr. Linden contends, on the one hand, that this is a “landowner” district
and that it is an “irrigation” district and that candidates for office must be landowners and voters for
office must be landowners. If so, then the election for this district would have to be held at a date
different than the general election and the district would have to distribute a list of all qualified
landowners, conduct the election consistent with the obligations and requirements of a landowner
election, and preclude individuals who were not landowners from voting or running for office. On
the other hand, the Helix Water District and the San Diego County Registrar of Voters, have not
conducted elections for the positions of Director of the Helix Water District as though it were an
irrigation district or a “landowner” district.

27. Mr. Linden seeks to vacate the office of Director for Division 1 of the Helix Water

District, contending that petitioner is illegally holding that office. Yet, Mr. Linden does not seek to
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vacate any other offices, or have this court declare the process by which elections have been
conducted by the Helix Water District illegal. He has singled out petitioner.

28. Petitioner desires a judicial determination as to whether or not the Helix Water District
is an irrigation district, whether or not it is a “landowner” district and on what terms it conduets its
elections. If Mr. Linden is correct, then petitioner is informed and believes that all of the elections
for all of the director positions at the Helix Water District have been conducted illegally and the
court should so declare.

29. Judicial declaration is necessary and appropriate at this time under the circumstances in
order that petitioner may ascertain his rights and protect the rights of all the residents of the Helix
Water District, which exceed 200,000 people. Without a judicial determination on these issues,
petitioner’s rights and the rights of all voters and all those affected by the actions of the Helix Water
District, will be detrimentally impacted.

30. There are no administrative remedies to correct the deficiency and the rulings of this

court are necessary to protect the residents of this district.

SECOND CAUSE OF ACTION
(Peremptory Writ of Mandate as against all Respondents)

31. Petitioner incorporates herein paragraphs 1 through 24 of the Common Allegations as

though set forth fully herein.

32. If, based on the declaration of rights, this court determines that the elections for Director
of the Helix Water District have been conducted illegally, and in violation of state election laws and

state water laws, then this court should issuc a peremptory writ of mandate from this court

compelling the following:
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a. Compelling the respondents, and each of them, to void all elections so conducted;

b. To vacate the Directors position with respect to each position filled by an illegal
election or election in violation of state law;

C. Order the Helix Water District to immediately conduct a new election to fill each

Director position that has heretofore been held by an individual elected at an illegal
election or an election in violation of state law.

THIRD CAUSE OF ACTION
(Injunctive Relief as Against All Respondents)

33. Petitioner incorporates herein paragraphs 1 through 24 of the Common Allegations as
though set forth fully herein
34. In the event this court determines that the Helix Water District has conducted elections
in violation of state law, or illegally, and has granted the relief requested in the second cause of
action, then this court is requested to grant injunctive relief by way of restraining order, preliminary
injunction or permanent injunction to accomplish the following:
Directing the Helix Water District, its Directors and all employees

and agents, from removing petitioner from office unless, pursuant to
order of this court, all offices are vacated.

WHEREFORE, Plaintiff/Petitioner JOEL SCALZITTI, prays judgment as follows:

L. For declaratory relief as requested in the First Cause of Action;

2. For the issuance of a peremptory writ of mandate as requested in the Second Cause
of Action;

3. For issuance of a temporary restraining order, preliminary injunction and permanent

injunction as requested in the Third Cause of Action;

4. For costs of suit incurred herein;
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5. For attorneys’ fees as may be permitted in the Water Code, Elections Code or
California Code of Civil Procedure §1017.5;

6. For such other and further relief as the court may deem just and proper.

Dated:_6 ~f =) TR %/ /

ROBERT P. OTTILIE
Attorney for Plaintiff/Petitioner
JOEL SCALZITTI

e
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YERIFICATION
I, JOEL SCALZITTI, am the Petitioner/Plaintiff in the above-entitled action. I have read
the foregoing Cross Complaint for Declaratory Relief, Mandamus and Injunctive Relief and
know the contents thereof. The same is true of my own knowledge, except as to those matters
which are therein stated on information and belief and, as to those matters, T believe it to be true,
I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed this 7" day of June, 2002 at San Diego, California.

A{,/ﬂ%//
VA

1
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PROOF OF SERVICE

eople of the State of California on the Relation of John B, Linden v. Scalzitti
San Diego Superior Court Case No. GIE 012239

I'am, and was at the time of service of the papers herein referred to, over the age of eighteen
years and ot a party to this action; 1 am employed in the County of San Diego, CA, in which county
the within-mentioned mailing occurred. My business address is 550 West “C” Street, Suite 1600,
San Diego, California 92101. On_lune 7, 2002 I served the foregoing document described as

Verified Cross-Complaint for declaratory relief, mandamus, and injunctive relief

n interested parties in this action by placing ___ the original; X _a true copy thereof enclosed in
; sealed envelope addressed as follows:

E annafh @ Tlain

Kenneth S. Klein
regory V. Moser

ohn C. Lemmo

oley & Lardner

02 W. Broadway, 23" Floor
an Diego, CA 92101
19-234-6655

19-234-3510 (fax)

X BY MAIL: By placing a true copy thereof enclosed in a sealed envelope addressed as above, with postage thereon
fully prepaid in the United States mail, at San Diego, California. Iam readily familiar with the firm’s practice of
collection and processing correspondence for mailing. Under that practice it would be deposited with U.S. Postal
service on the same day with postage thereon fully prepaid at San Diego, California, in the ordinary course of

business.
X BY FAX: [ transmiited a copy of the foregoing document(s) this date via facsimile to the fax numbers shown
herein pursuant to Rule 2003(3)
[ BY PERSONAL SERVICE/KNOX ATTORNEY SERVICE Delivered during business hours to
receptionist
Executed on June 7, 2002 at San Diego, California . \/ k
L teer AJW

VIVIAN KROTZER




: 882(a)(15)
ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, stafe bar number, and address): FOR GOURT USE ONLY
_ Robert P Ottilie- ' SBN 95845
550 West C St,, Suite 1600

San Diego, CA 92101

TELEPHONENO: §]19-231-4841 Faxng: 639-~231-3293
ATTORNEY FOR {Name): .T(‘)el Qralziftd .
ame oF court: SAN DIEGO SUPERIOR :
streer aporess: 250 E, Main Street '
MAILING ADDRESS:
CITY AND 21F CODE: ] Cajon, CA 92020

BRANCH NAME: Fraat Cotmty
PLAINTIFF/ PETITIONER:. REOPLE. OF . STATE OF CALTFORNIA ON
THE RELATION OF JOHN B. LI

DEFENDANT/ RESFONDENT:  TOE], SCATZTTTE

CiVIL SUBPOENA
For Personal Appearance at Trial or Hearing GIE 0122398

CASE NUMBER:

THE PEOPLE OF THE STATE OF CALIFORNIA, TO {name, aadress, and tefephone number of witness, if fmown):
LYNN YOUNG, HELIX WATER DISTRICT, 7811 University Avenue, La Mesa, CA 91941

1. YOU ARE ORDERED TO APPEAR AS A WITKESS in this actlon at the date, time, and place shown in the box below
UNLESS you make an agreement with the Pperson named in item 2: :

a. Date:  June 24, 2002  .Time: 9:00 a.m. kxd Dept: 17 [J Div. [ Roem:
b. Address: "~ 250 East Main Street, El Cajon, CA 92020

2. IFYOU HAVE ANY QUESTIONS ABOUT THE TIME OR DATE FOR YOU TO APPEAR, OR IF YOU WANT TO BE CERTAIN
THAT YOUR PRESENCE 15 REQUIRED, CONTACT THE FOLLOWING PERSON BEFORE THE PATE ON WHICH YOU ARE

TO APPEAR:
a, Name of subpoenaing party or attorney: b. Telephone number:

Robert_P. Ottilie 619-231-4841

3. Wltness Fees: You are entitled to witness fees and mileage actually traveled both ways, as provided by iaw, if you request them at
the time of service. You may request them before your scheduled appearance from the person named in ftem 2.

DiSOBEDIENCE OF THIS SUBPOENA MAY BE PUNISHED AS CONTEMPT BY THIS COURT. YOU WILL ALSO BE LIABLE
FOR THE SUM OF FIVE HUNDRED DOLLARS AND ALL DAMAGES RESULTING FROM YOUR FAILURE TO OBEY.

Dateissued: June 17, 2002

Robert P. Ottilie | }

(TYRE OR PRINT NAME) T (siehatuRE oF PERBhi 153U SUBFGENA)

Attorney for Joel Scalzitti
(TVTLE}

(Proof of service cn reverse)

Form Adopled for Mandatary l:se . CIVIL. SUBPOENA FOR PERSONAL WEST GROL;P Coda of Civit Procedura,
SRaioN1e e sy . 305 APPEARANCE AT TRIAL OR HEARING s Pubior | #1905 1686, 1957




PL_.AINTIFFIPETITIONER: Pe‘op]_e

DEFENDANT/RESPONDENT: Scalzitti

CASE NUMBER: -

tig 0122398

PROOF OF SERVICE OF GIVIl. SUBPOENA
FOR PERSONAL APPEARANCE AT TRIAL OR HEARING

1. | sarved this Civil Subpoena for Parsonal Appearance at Trial or Hearing by personally dellvering a copy to the person served as

follows:

a. Person served (name):

b, Address where served:

c. Date of delivery:
d. Time of delivery:
e. Witness fees (check one):

_ (1)[:] were offered or demanded
and paid, Amount: ..... 5

(2)[_] were not demanded or paid.

f. Feeforservice: .......ovvvvnnn $

2. 1received this subpoena for service on {dats. Jume 17, 2002

3. Person serving:
a. [ Nota registered California process server,
b. [__] California sheriff or marshal.
o 1 Registered California process server,

d 1 Employee or independent contractor of a registered California process server.
exkcd Exempt from registration under Business and Professions Code section 22350(b).

. L] Reglstered professional photocopler.

g. 3 E_xempt from registration under Business and Professions Code section 22451.‘
h, Name, address, telephone number, and, if applicable, county of registration and humber:

Peter Deluke, Jr. -
110 West "C" St., #1013
San Diego, .CA 92101

| declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Date: June 17, 2002

4

(For California sheriff or marshal use only)
I certify that the foregoing is true and correct.

Date:

4

{SIGNATURE) (SIGNATURE)
982(3)(15) {Rev. January 1, 2000] PROOF OF SERVICE WEST GROUP Prge twe
CIVIL SUBPOENA FOR Ofilcial Publisher

PERSONAL APPEARANCE AT TRIAL OR HEARING
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JAMES B. GILPIN, Bar Ne. 151466
MELISSA W. WOOQ, Bar No. 192056
LAW OFFICES OF
BEST BEST & KRIEGER LLP
402 WEST BROADWAY, 13 FLOOR
SAN DIEGO, CALIFORNIA 92101-3542
TELEPHONE: (619) 525-1300
TELECOPIER: (619) 233-6118

Attorneys for Cross-Defendant

HELIX WATER DISTRICT, and REAL PARTIES IN

INTEREST HAROLD BALL, H. WARREN
BUCKNER, BARBARA BARBER and JIM
LEWANSKI '

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO - EAST COUNTY DIVISION

THE PEOPLE OF THE STATE OF
CALIFORNIA ON THE RELATION OF
JOHN B. LINDEN,
Plaintiff,
V.

JOEL SCALZITTI,

Defendant.

JOEL SCALZITTI,
Cross-Complainant,

V.

PEOPLE OF THE STATE OF
CALIFORNIA IN THE RELATION OF
JOHN B. LINDEN, HELIX WATER
DISTRICT, SALLY McPHERSON, sued
solely in her capacity as the San Diego
County Registrar of Voters, and DOES 1

through 50,,

"~ Cross-Defendants.

REAL PARTIES IN INTEREST:

HAROLD BALL,;

H. WARREN BUCKNER,;
BARBARA BARBER,;
JIM LEWANSKI

Case No. GIE 012239

Judge: William J. Howatt
Dept. 17

PROOF OF SERVICE

Trial Date: June 24, 2002

PROOF OF SERVICE

11 SDLITLLF265003




LAW OFFICES OF

BEST & KRIEGER LLP

402 WEST BROADWAY, | 3TH FLOOR
SAN DIEGO, CALIFORNIA Q=2 I1Ct-3542

BEST
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PROOF OF SERVICE

I, Lori L. Ford, declare:

I'am a resident of the State of California and over the age of eighteen years, and not

a party to the within action; my business address is Best Best & Krieger LLP, 402 West Broadway,
13" Floor, San Diego, California 92101-3542. On October 30, 2002, I served the within documents:

Robert Ottilie

EX PARTE APPLICATION BY CROSS-DEFENDANT HELIX WATER
DISTRICT FOR RESTRAINING ORDER;

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF EX
PARTE APPLICATION BY CROSS-DEFENDANT HELIX WATER
DISTRICT FOR RESTRAINING ORDER;

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF EX PARTE
APPLICATION BY CROSS-DEFENDANT HELIX WATER DISTRICT FOR
RESTRAINING ORDER; '

DECLARATION OF JULIE CRAVEN IN SUPPORT OF EX PARTE

APPLICATION BY CROSS-DEFENDANT HELIX WATER DISTRICT FOR
RESTRAINING ORDER;

DECLARATION OF LORI L. FORD OF TELEPHONIC NOTICE OF EX
PARTE HEARING;

[PROPOSED] ORDER GRANTING EX PARTE APPLICATION BY CROSS-
DEFENDANT HELIX WATER DISTRICT FOR RESTRAINING ORDER.

by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.m.

by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, in the United States mail at San Diego, California addressed as set forth

below.

by causing personal delivery by of the documeni(s) listed above to the person(s) at
the address(es) set forth below.

by personally delivering the document(s) listed above to the person(s) at the
address(es) set forth below.

I caused such envelope to be delivered via overnight delivery addressed as indicated

on the attached service list. Such envelope was deposited for delivery by {Overnight
Delivery Name Inserted Here} following the firm’s ordinary business practices.

Kenneth Klein

550 West “C” Street, Suite 1600 Foley & Lardner

San Diego, CA 92101
Fax: 619-231-

402 W, Broadway, 23" Floor
3203 San Diego, CA 92101
Fax: 619-234-3510

-1-

SDLIT\LLF265003

PROOF OF SERVICE




Layw UrriCe> OF
BEST BEST & KRIEGER LLP
402 WEST BROADWAY, | 3TH FLOOR
SAN DIEGO, CALIFORNIA 92 101-3542
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Timothy M. Barry

Office of the County Counsel
1600 Pacific Highway , Room 355
San Diego, CA 92101

Fax: (619) 531-6005

I am readily familiar with the fimm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal Service
on that same day with postage thereon fully prepaid in the ordinary course of business. I am aware
that on motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Executed on October 30, 2002, at San Diego, California.

| { 1/

o

~ LORIL. FORD

-

PROOF OF SERVICE
SDLIT\LLF265003
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RECEIVED

ROBERT P. OTTILIE (Bar No. 95845) FEB 2 & 2003
550 Weat “C7 Street, Suite 1600

San Diego, CA 92101 HEST.BEST & KRIEGER
Telephone:  619/231-484]

Facsimile:  619/231-3293

BOB GLASER (Bar No. 102976)

The La Jolla Group

8304 Clairemont Mesa Blvd., Suite 213
San Diepo, CA 92111

Telephone:  858/496-8896
Facsimile: 858/496-3980

Attorneys for Defendant
JOEL SCALZITTI

PEOPLE QF THE STATE OF CASENO. GIE 0122398

CALIFORNIA ON THE RELATION OF
JOHN B. LINDEN,

Plaintiffs, NOTICE OF APTEAL

V.
JOEL SCALZITTI,

Defendant.

)
)
]
)
}
)
)
)
}
)
)
JOEL BCALZITTI, ) Judge: William I, Howatt
) Dept: 17
Cross-Cornplatriant, ) Irialdate:  June 24, 2002
| )
)
)
)
)
}
)
)
)
)
)
)

V.

PEOPLE OF THE STATE OF
CALIFORNIA IN THE RELATION OF
JOHN B. LINDEN, HELIX WATER
DISTRICT, SALLY McPHERSON, sued
solely in her capacity as the San Diego
County Registrar of Voters, and DOES 1
through 50,

Cross-Defendants,

1

NOTICE OF AFPEAL
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REAL PARTIES INTEREST: )
)

HAROLD BALL; )
H.WARREN BUCKNER; )
BARBAR BARBER; )

JIM LEWANKSI )

)

TQ: THE CLERK OF THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO AND ALL PARTIES HERETO:

PLEASE TAKE NOTICE that defendant JOEL SCALZITTI hereby appeals from the
decisionfjudgment entered on or about January 8, 2003 in favor of Plaintiff PEOPLE OF THE
STATE OF CA T THE RELATION OF JOIIN B, LINDEN, the related order entered

on or about January 8, 2003 denying the motions to tax costs and the court’s decision on the award

of attomey’s fees. The basis for this appeal includes, but will not be limited to, the following spacific

rulings and actions of the trial court;

1. Appes] from the court’s decision awarding costs in the swn of $1,964.47 for the cost
of trial transcripts. The trial transctipts were both an unnecessary expenss, and an expense ot
incwrred by Plaintiff;

2. Appeal from the court’s decision on the motion to award attorney’s fees in the sum

o $75,000.00 for the following reasons:

a. ‘There 1s insufficient evidence that the work was performed; if the work was
performed, it was an unreasonable amount of time to be expended in support
of this litigation;

b. A public entity was the plaintiff in this ¢ase; public entities cannot recover
attorney’s fees under CCP §1021.5;

c. CCP §809 does not contemplate the award of attorney’s fees in a quo
warranta action;

2

NOTICE OF AFPEAL
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1 d. To the exvent that the trial judge has determined that the plaintiff, State of
Califomia, 15 not 2 public entity, which is inherant in hig ruling, then the cost
of pursuing this litigation was not such that it substantially exceeded the

personal interest of the plaintiff;

e. No public benefit has been served.
Dated: February 21, 2003 /7/
| 4/0

BERVE, OTTILIE, ES
Attormey for Dc:fcndant J c:el Scalz.lm

&~ v W B W R
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28 NOTICE OF APPEAL
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PROOF OF SERVICE

People of the State of California on the Relation of Johm B. Linden v, Scalzitt, etc,
San Diego Superior Court Case No. GIE 012239

I am, and was at the time of service of the papers herein referred to, over the ape of
eighteen years and not a party to this action; I am employed in the County of San Diego, CA, in
which county the within-mentioned mailing oceurred. My business address is 550 West “C”
Street, Suite 1600, San Diego, California 92101. On February 21, 2003 I served the foregoing
documert(s) described as follows:

Notice of Appeal

on interested parties in this action by placing __ the original; X a true copy thereof anclosed

in a sealed envelope addrsgsed ag follows:

SEE ATTACHED SERVICE LIST

X __ BY MAIL: By placing a trae eopy thereof enclosed in a sealed envelope addressed as
above, with postage thereon fully prepaid in the United States mail, at San Diega,
California. I am readily familiar with the firm’s practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with 11.8. Postal
service an the same day with postage thereon fully prepaid at San Diegy, California, in

the ordinary course of business.

BY FAX: I tansminted a copy of the foregoing document(s) this date via facsimile to the
fax nuoibers shown herein pursuant to Rule 2003(3)

BY PERSONAL SERVICEKNOX ATTORNEY SERVICE Delivered during normal
business hours 1o receptionist

Executed on Febroary 21, 2003 at San Diego, Califorsfia .

vian Krotzer
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People of the State of California ox the Relation of John B. Linden v. Scalzifti

San Diego Superior Court Case No. GIE 012239

SERVICE LIST

Plis/Cross-Defts. People, John B, Linden, elg,
Kenneth 3. Kisin

Gregory V. Moser

John G, Lemmo

Foley & Lardner

402 W. Broadway, 23° Floor

San Diego, CA 82101

619-234-6655

619-234-3510 (fax)

Cross-Defts. Helix Water District & Real Partles in Interest, Harold Ball;-H.Warren
Buckner Barbar Barber & Jim Lewanski

James B. Gilpin

Melissa W. Woo

Best, Best & Krieger

402 West Broadway, 13" Floor

San Diego, CA 92101

619/525-1300

619/233-6118 (fax)

San Diego Superior Court Clerk
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EAMES B, GILPIN, Bar No. 131466
MELISSA W, WQO, Bar No. 152056
LAW QOFFICES OF
BEST BEST & KRIEGER LLP
402 WEST BROADWAY, 13 FLOOR
SAN DIEGO, CALIFGRNIA 92107-1542
TELEPHONE: (£19) 575-1300
TELECOPIER: {619} 1315118

Attorneys for Cross-Defendant

VLG muwW W

1 “ue I W W 1t

HELEX WATER DISTRICT, and REAL PARTIES IN

INTEREST HAROLD BALL, H. WARREN
BUCKNER, BARBARA BARBER ‘and JIM

LEWANSKI

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGQ - EAST COUNTY DIVISION

THE PEQPLE OF THE STATE OF
CALIFORNLA ON THE RELATION QOF
JOHN B. LINDEN,
Plamtiff,
V.

JOEL SCALZITTI,
Defendant.

JOEL SCALZITTI,
Cross-Complainant,

v,

PEOPLE OF THE 5TATE OF
CALIFORNIA IN THE RELATION OF
JOHN B. LINDEN, HELIX WATER
DISTRICT, SALLY McPHERSON, sued
solely in her capacity as the San Diego
County Registrar of Voters, and DOES 1
through 50,

Cross-Defendants.

REAL PARTIES IN INTEREST:

HAROLD BALL;

H. WARREN BUCKNER;
BARBARA BARBER;
JIM LEWANSKI

Case No. GIE 012239

Judge: William J, Howait
Dept. 17

STIPULATION FOR SEVERANCE OF
CROSS-COMPLAINT ANE ORDER,
THEREON

Trial Date:  June 24, 2002

STIPULATION FUR SEVERANCE UF CRUSS-LOMPLAINT AND ORITER THERGON

SDLITMWWA2E2005
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LAW OFFICES OF
BEST BEST > HRESER LLP
402 WEST BROADWAY, 13TH FLOGR
SAN DIEGO, CALIFCRHIA B210)-3%42
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It is hereby stipulated by and between Defendant/Cross-Complainant Joel Scalzitii and Crogs-
Defendants/Respondents People of the State of Califomia in the Relation of John B. Linden, Helix
Water Disirict, Sally McPherson, and Real Parties in Interest Harold Ball, H. Warren Buckner,
Barbara Barber and Jim Lewanski, by and through their attorneys of record as follows:

! 1. The parties agree that the Cross-Complaint filed on or about June 10, 2002 in San
Diego County Superior Court Case No. GIE 012239 shall be severed from the Action.
DATED: Tune | 7., 2002 REST BEST & KRIEGER LLP

N

“JAMESB. GIL
MELISSA W,
Attornieys for Cross-Defendant

JX WATER DISTRICT and Real

“ ™ Yomtmmmmd T AT T TIAT r Y
" rart LJ.U:: m LUACE SO ALOE ALY L2 w dodhe

WARREN BUCKENER, BARBARA
BARBER and JIM LEWANSKI

DATED: June __, 2002 ROBERT P. OTTILIE, ESG.

By:
ROBERT P. OTTILIE
Attorneys for Cross-Complainant
JOEL SCALZITTI

DATED: lune ___, 2002 FOLEY & LARDNER

By:

KENMNETH S. KLEIN

GREGORY V. MOSER

JOHN C. LEMMO

Attorneys for Cross-Defendant People of the
State of California in Relation of

JOHN B. LINDEN

DATED: Jume __, 2002 OFFICE OF THE COUNTY COUNSEL

By:

JOHN J. SANSONE
Attorneys for Cross-Defendant
SALLY McPHERSON

IT IS SO ORDERED.

JUDGE WILLIAM J. HOWATT
_1 -
TTIEULATION FOR SEVERANGE OF CRUSHGUMPLAINT AND ORDER THERELN

SDLITWWW45000




982{a){15.1)
ATTORNEY OR PARTY WITHOUT ATTQRNEY (Name, siate bar number, and address): FOR COUI

| John C. Lemmo, Bar No. 190885 R USe onty

Foley & Lardner

402 W. Broadway, 23rd Floor
San Diego, CA 92101-3542

TELEFHONENO: 619-234-6655 Faxno; 619-234~3510
ATTORNEY FOR (Nama): :
naMEOF CouRT: Superior Court of the State of California
sTreeT aDDRESS: County of San Diego
maninG sooress: - 250 East Main Street
crranozipcooe: EL Cajon, CA 92020
grancH NaME: East Division
PLAINTIFF/ PETITIONER: The People of the State of
California on the Relation of John B. Linden
DEFENDANT/ RESPONDENT: Joel Scalzitti
CIVIL SUBPOENA (DUCES TECUM) for Parsonal Appearance CASE NUMBER:
and Production of Documents and Things at Trial or Hearing GIFE 01223%
AND DECLARATION
THE PEOPLE OF THE STATE OF CALIFORNIA, TO (name, address, and telephone number of witness, if known):

Sarah Arnold c/o Melissa Woo, Esqg.
402 W, Broadway, Suite 1300, San Diego, California 92101

[ .

1. YOU ARE ORDERED TQ APPEAR AS A WITNESS in this action at the date, time, and place shown in the box baiow
UNLESS your appearance is excused as indicated in box 3b below or you make an agreement with the person named In

item 4 below.
a. Date: July 30, 2002 Time: 9:00 A.M. [ X1 Dept:17 [ | Diw: ] Room:
b. Address: 250 East Main Street, El Cajon, California 92020 .

2, IF YOU HAVE BEEN SERVED WITH THIS SUBPOENA AS A CUSTODIAN OF CONSUMER OR EMPLOYEE RECORDS
UNDER CODE OF CIVIL PROCEDURE SECTION 1985.3 OR 1985.6 AND A MOTION TQO QUASH OR AN OBJECTION HAS
BEEN SERVED ON YOU, A COURT ORDER OR AGREEMENT OF THE PARTIES, WITNESSES, AND CONSUMER OR
EMPLOYEE AFFECTED MUST BE OBTAINED BEFORE YOU ARE REQUIRED TO PRODUCE CONSUMER OR EMPLOYEE

RECORDS.

'3, YOU ARE (item a or b must be checked):
a. [X'] Orgered to appear in person and to produce the records described in the declaration on page two or the attached

declaration or affidavit. The personal attendance of the custodian or other qualified witness and the production of the
original records are required by this subpoena. The procedure authorized by Evidence Code sections 1560(b), 1561, and
1562 will not be deemed sufficient compliance with this subpoena.

b. [} Not required to appear in person if you produce (i) the records described in the declaration on page two or the attached
declaration or affidavit and (i) a completed declaration of custodian of records in compliance with Evidence Code sections
1560, 1561, 1562, and 1271. (1) Place a copy of the records in an envelope (or other wrapper). Enclose the originai
declaration of the custodian with the records. Seal the envelope. (2) Attach a copy of this subpoena to the enveiope or
write on the envelope the case name and number; your name; and the date, tims, and place from item 1 in the box above.
(3) Place this first envelope in an outer envelope, seal it, and mail it to the clerk of the court at the address in item 1. (4)
Mail 2 copy of your declaration to the attorney or party listed at the top of this form.

4. |F YOU HAVE ANY QUESTIONS ABOUT THE TIME OR DATE YOU ARE TO APPEAR, OR IF YOU WANT 7O BE CERTAIN
THAT YOUR PRESENCE IS REQUIRED, CONTACT THE FOLLOWING PERSON BEFCRE THE DATE ON WHICH YOU ARE

TO APPEAR:
a. Name of subpoenaing party or attoney: John C. Lemmo b. Telephone number: (619) 234-6655

5. Witnass Foes: You are entitied to witness fees and mileage actually traveled both ways, as provided by law, if you request them
at the time of service. You may request them before your scheduled appearance from the person named in item 4,

DISOBEDIENCE OF THIS SUBPOENA MAY BE PUNISHED AS CONTEMPT BY THIS COURT. YOU WILL ALSO BE LIABLE
FOR THE SUM OF FIVE HUNDRED DOLLARS AND ALL DAMAGES RE§LI*T[NG FF?OM YOUR FAILURE TO OBEY.

Date issued: July 3, 2002 ’

John C. Lemmo . ... ..... S v
(TYPE OR PRINT NAME) / \EIEMURE OF PERSON ISSUING SUBPGENA)

Attorney for People of the State of California

(Declaration in support of subpoena on reverse) {TLE) Page onw of three
Code of Civil Procedure,

Farm Adepled tor Mandaloy Uss — C1y/IL SUBPOENA (DUCES TECUM) FOR PERSONAL APPEARANCE il Procadure

sazio 51 (Rew.Janary 1. 000 AND PRODUCTION OF DOCUMENTS AND THINGS s
AT TRIAL OR HEARING AND DECLARATION P




| PLAINTIFF/PETITIONER: The People of the State of CASE NUMBER:
Ccalifornia on the Relation of John B. Linden GIE 012239

DEFENDANT/RESPONDENT:  Joel Scalzitti

The production of the documents or the other things sought by the subpoena on page one s supported by (check one):
[ the attached affidavit or declaration the following declaration:

DECLARATION IN SUPPORT OF CIVIL SUBPOENA (DUCES TECUM) FOR PERSONAL
APPEARANCE AND PRODUCTION OF DOCUMENTS AND THINGS AT TRIAL OR HEARING
{Code Clv. Proc., §§ 19885, 1987.5}
1. | the undersigned, declare | am the | plaintiff | defendant ] petitioner ] respondent
. X_i attorney for (specify): People of the ] other (specify}:
State of California
in the above-entitled action.

2. The witness has possession or control of the following documents or aother things and shall produce them at the time and place
specified in the Civil Subpoena for Personal Appearance and Production of Documents and Things at Trial or Hearlng on page one
of this form (specify the exact documents or other things to be produced):

(1) Sign-in ledger from August 2000, or thereabout, wherein Joel Scalzitti

signed for recelving candidacy materials. _
(2} Motes, records relating to August 2000 communications with Joel Scalzitti

concerning receipt of candidacy materials.

[ 1 Continued on Attachment 2.

3. Good cause exists for the production of the documents or other things described in paragraph 2 for the following reasons:

1 Continued on Attachment 3.

4. These documents or other things described in paragraph 2 are material to the issues involved in this case for the following reasons:

r Cdntinued on Attachment 4.

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date: July 3',' 2002 7
John C. LemmO . ., .. .. .cernnns. } aé/ =
(TYPE OR PRINT NAME) {SIGNATUREO| E SydPOENNNG PARTY ATTORNEY FOR
. {Proof of service on page three) SUBPGENAING PARTY)
a5 151 (Rev. Januaey 1. 2000, CIVIL SUBPOENA (DUCES TECUM) FOR PERSONAL APPEARANCE Page two of thres

AND PRODUCTION OF DOCUMENTS AND THINGS
AT TRIAL OR HEARING AND DECLARATION



PLAINTIFF/PETITIONER: The People of the State of CASE NUMBER:
california on the relation of John B. Linden GIE 012239

DEFENDANT/RESPONDENT: Joel Scalzitti

PROOF OF SERVICE OF CIVIL SUBPOENA (DUCES TECUM)
FOR PERSONAL APPEARANCE AND PRODUCTION OF DOCUMENTS
AND THINGS AT TRIAL OR HEARING AND DECLARATION

1. | served this Civil Subpoena (Duces Tecum) for Personal Appearance and Production of Documents and Things at Trial or Hearing
and Declaration by personally delivering a copy to the person served as foliows:

a. Person served (name).

. Address where served:

c. Date of delivery:
7- %02
d. Time of delivery: ! 138 G, M-

e. Witness fees (check one):
(1) [~ were offered or demanded
and paid. Amount:...... $ 0.00
(2) [ were not demanded or paid.

f FeeforService: ..o v % 0.00

2. | recelved this subpoena for service on (dafe}:

3. Person serving:

.[_] Nota egistered Califomia process server.

. [:’%;Aﬁmia sheriff or marshal.

-[x/ Registered California process server. ‘

.1 Employee or independent contractor of a registered California process server.

[} Exempt from registration under Business and Professions Code section 22350(b).

{__| Registered prof_e.ssional photocopier.
.1 Exempt from registration under Business and Professions Code section 22451,

. Name, address, telephone number, and, if applicable, county of registration and number:
Eeic. T. DElAL
TF;L ‘:1,0’2.-1 S%\ bi%so C;f'\;, .
L(?,S_’Q Pecr St ‘d‘w‘?- S 1o
Sua Ditj-o A a2de
bia-211.07700

O O N

oo ™o O

| declare under penalty of pe jury under the laws of the State {For California sheriff or marshal usa only)
of California that th going is nd correct. ' | certify that the foregoing is true and correct.
Date: Date:
' (SIGNATU / {SIGNATURE)
gB2(a)(15.1) [Rev. Januacy 1,200 PROOF OF SERVICE OF CIVIL SUBPOENA (DUCES TECUM) FOR Pags thrae of three

PERSONAL APPEARANCE AND PRODUCTION OF DOCUMENTS
AND THINGS AT TRIAL OR HEARING AND DECLARATION



982(a)(15)

FOR COURT USE ONLY

ATTORNEY OR PARTY WITHQUT ATTORNEY {Marme, sfate bar nuniber, and address):

Robert P. Ottilie SBN 25845
550 West "C" St., Suite 1600

San Diego, CA 32101

TELEPHONEND.: ©19-231-4841 Faxno: 619-231-3293
ATTORNEYFORame:  JoO@l Scalzitti

NaMe OF courT:  SUPERIOR COURT CF CALIFORNIA
sTReETADDRESS: 200 E. MAIN STREET

MAILING ADDRESS:
cirvanpzircope:  EL CAJON, CA 92020
BRaNGHNavE: EAST CQUNTY DIVISION
PLAINTIFF/ PETITIONER: PEOPLE OF THE STATE OF CALIFORNIA
IN THE RELATION OF JOHN B. LINDEN
DEFENDANT/ RESPONDENT: JOEL SCALZITTI

CIVIL SUBPOENA
For Personal Appearance at Trial or Hearing GIE 012239

CASE NUMBER:

~—n - s

THE PEOPLE OF THE STATE OF CALIFORNIA, TO {mame, address, and teiepfione number of witness, if knownj:
LYNN YQUNG, HELIX WATER DISTRICT, 7811 University Avenue, La Mesa, CA 61941;

619-465-0585
1. YOU ARE ORDERED TO APPEAR AS A WITNESS in this action at the date, time, and place shown in the box below

UNLESS you make an agreement with the person named in item 2:

a. Date: . Jijly 30,2002 Time: 9:00 a.m. [x [Dept:17 [ |Div. [ 1 Room:
b. Address: E1 Cajon Superior Court, 250 E. Main Street, El Cajon, CA .22020

2. IF YOU HAVE ANY QUESTIONS ABOUT THE TIME OR DATE FOR YOU TO APPEAR, OR IF YOU WANT TO BE CERTAIN
THAT YOUR PRESENCE IS REQUIRED, CONTACT THE FOLLOWING PERSON BEFORE THE DATE ON WHICH YOU ARE

TO APPEAR:
a. Name of subpoenaing party or attorney: b. Telephone number: 619-231-4841
Robert P. Ottilie SBN 95845

3. Witness Fees: You are entitled to witness fees and mileage actually traveled both ways, as provided by law, if you request them at
the time of service. You may request them before your scheduled appearance from the person named in item 2.

DISOBEDIENCE OF THIS SUBPOENA MAY BE PUNISHED AS CONTEMPT BY THIS COURT, YOU thl ALSO BE LIABLE
FOR THE SUM OF FIVE HUNDRED DOLLARS AND ALL DAMAGES RESULTING FROM YOUR FA E TO OBEY.

Date issued:  July 25, 2002 (
Robert P. Ottilie

{TYPE OR PRINT NAME) (SIGNATURE OF PERSON ISSUNG SUBPOENA}

Attornev for Joel Scalzitti

(TITLE)
) {Proof of service on reverse)
Fa:md._oscxiiolpéed f(::r“M?r&dsllltfory iUse CIVIL SUBPOENA FOR PERSONAL ,a.]. Code of Chs'll Prncedure_(.
Gl a
Qaz(l;}éignﬂec. Jaonua?y! ?,"éml APPEARANCE AT TRIAL OR HEARING Sof%)“bﬁg §§ 1985, 1986, 198




PLAINTIFF/PETITIONER: PEOPLE OF THE STATE OF
CALIFORNIA IN THE RELATION OF JOHN B. LINDEN
DEFENDANT/RESPONDENT: JOEL SCALZITTI

CASE NUMBER:

GIE 012239

PROOF OF SERVICE OF GIVIL. SUBPOENA
FOR PERSONAIL. APPEARANCE AT TRIAL OR HEARING

1. | served this Civit Subpoena for Personal Appearance at Trial or Hearing by personally delivering a copy to the person served as

tdeclare under penélty of perjury under the laws of the State
of Californfa that the foregoing is true and corract.

follows:

a. Person served (hams).

b. Address where served:

¢. Dale of defivery:

d. Time of delivery:

e. Witness fees {check one).

(1) [_] were offered or demanded
and paid, Amount: ....... $

() [ ] were not demanded or paid.

P S S S
I. FEBIOTSBEIVICE. .. ..ot v i i e >

. | received this subpoena for service on (dafe):

. Person serving:
Not a registered California process server.

California sheriff or marshal.

a
b
G
d
e
f.
g
h

Date:

4

L
S
. [_] Registered Galifornia process server.
. I_] Employee or independent contractor of a registered California process server.
L

]
]

{SIGNATURE)

Exempt from registration under Business and Professions Code section 22350(b).

Registered professional photocopier.
Exempt from registration under Business and Professions Code section 22451,

. Name, address, telephone number, and, if applicable, county of registration and number:

(For California sheriff or marshal use only)
| certify that the foregoing is true and correct.

Date:

p

{SIGNATURE)

862(a)(15) [Rev, January 1, 2000]

PROOF OF SERVICE
CIVIL. SUBPOENA FOR

PERSONAL APPEARANCE AT TRIAL OR HEARING

Page two
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ROBERT P. OTTILIE (Bar No. 95843)
330 West “C* Strest, Sultz 1600

San Diegn, CA 92101

Telephone:  619/231-4841
Fagsimile;  619/231-3203

BOB GLABER (Bar No. 102976)

The La Jolla Group ,

4304 Clairemont Mega Elvd., Swire 213
3an Diego, CA 92111

| Telephone: $58/406-28%6
Facgimile:  858/406-3980

X Attorneys for Defendant
JOEL SCALZITTI

For pusposes of misl, this court hifiroated constitutionsl issues raised by Defendant’s
Aunswer, In his original Answer, by way of his Eleventh Affirmarive Diefense Defendant Sealzitd
had contended that soy requircment limiting candidacy for position as Director of the Hebx Water

lllllllllll

SUPERIOR COURT OF CALIFORNIA
COTNTY OF SAN DIEGQ-EAST COUNTY DIVISION

LE Eﬁ%&%ﬁsﬁ%ﬁ%ﬂON OF 3 CASENO.  GIE 012239
JOHN B.LINDEN, } TRIAL BRIEF NO, 2 RT:
Plaintifts, § CONSTITUTIONAL ISSUES
! v § %ﬁiz ‘f&?lliam J. Hoveatt
JOEL SCALZITTI ) Toaldae:  July 30, 2002
Defendants, ;
ﬂ% g}l.qls.. RELATED CROSS §
I
INTRODUCTION
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District would vielate the Hghrs of residents to equal profection unde; the law, as provided in the
California and United States Constitutions,

Purspant to CCP §472 (amendment as amatter of course), Boalxit filed hig Fipst Amended
Answer on July 17, 2002 adding e Thirteenth Affimmative Defense, citing senrinn 22 of Article 1 of
the California Constitution whick providsr;, “the right to vate orhold office may not be conditioned

by a property qualificatjon,”

I
FACTUAL BACKGROTIND

At the continued trial on July 30 andfor July 31, 2002, defendant may produce some
additional facts with respect to the composition of the Helix Water Distriet, its rasponsibilities, and
the impact it has on users, property owners and non-owiers, However, the partios have already
stipulated 1o the admigsibility of Exhibis 9 and 10, and those have been accepted by the court into
evidence, Those will provide the principal facts zs they relate ta the constitntional lssues

Exhibit 9 is the Helix Water District website, It provides an exeellent backeround on the
District, but more impartantly deseribes js governance, water ownerstip, service ares, mission
statement, functions, and customer base. It also describes, in detail, how revenues ars generated,
wha pays fees, who receives water, and the rate structure in the district.

Exhibit 10 is-a document dated May 1, 2002 prepared by Mark 8. Weston, general manager
of the Helix Water Dismict. He hag boen identified as a witness, but ids testimony may come in
through this document which is a respornse by the Helix Water Distret to a Request for Information
generated by the San Diego LAFCO (Local Agency Furf;:mﬁun Commmission). This provides
additional facts thar have a bearing on the two constitutione) issuss that will be addressed by this
court in that portion of the tdal,

The two principal factual issues that this court will have 1o determine in 1esolving the equal

brofection issue, ars the scope of this imjgation distriet’s activities and whether jts activities,

28 H Trial Brict p]
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finaneial practices and revenne generating mechanisms impose a burden on landowmers that is

significamly dispreportionate to that imposed upon non-lapdowners,

m

“WATER CODE SECTION 21100 DENIES EQUAL
PROTECTION OF THE LAWS ROTH TO CANDIDATES

FOR OFFICE AND THE VOTERS WHOSE CHOICES

FOR THE POSITION OF DIRECTOR ARE LTMT TED
A The right to Hold Office And the Concorrent Right of Electors to Ee Able to Vate For
the Most Qualified Candidate, {5 3 Fundam ental Right and the “Copapelling Interest®

Test Should Be Applied To Any Restriction On the Right to Hold Office

The United States Supretne Court has held that the “strict serutiny” analysis must be applied
in an equal protection analysfs if the classification has 2 “real and appreciable impact” upon the
quality, fairness and integrity of the electoral process. Bullockv. Carter (1 D72) 405J5 154, 144,

A ninber of casss have therefore held that a strict scrutiny test must apply in analyzing a law
which would require the payment of a filing fee as a precondition to having access to the ballot
(Bullocky, Carter, supra, 405 IS 134, 144; Enoll v. Davidson (1 974)12Cal.3d 335, 345), to certain
durational resldence requirements for candidaey (Joknson v. Hamilion (1975) 15 Cal.3d 461;
Thompson v. Mellon (1973) 9 Cal,3d 96, 101-1 02; Zeilenpa v, Nelson (1971) 4 Cal.3d 716, 720-
723), and to & statute reserving the top place on the ballot ta ineumbents (Gould v. Grubb (1975)
14 Cal.3d 661, 670-672).

The limitation on candidacy for a position on tha Board of Directors of the Helix Water
District has 2 significant impact on both the quality and the faimeds of the electoral process. Not
cnly does it deny non-landowner voters the ripht to run for office and make decisions for the distriet,
it limits the options that will be presented to landowners and non-landowners alike in the actual
election. The choice of the voters is confined to a limited number of people. The pool of gualified

candidates js zeduced.  As the California Supretne Court conelnded in Choudhory v. Imperial

Trial Brizf 3
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1 J Irrigation District, the restriction Involved i, Water Code Bection 21100 in some respects is more
pervasive than those considered in the several election cases sited ab ove, “because here the potantial
’ candidate is entirely excluded from the ballot on the ground that [he or she] {s ot a freeholder, and

neitherthe  payment of & fee, the AlRlImens of a duratiomal residence requirement nor the
incomibent can qualify him ge 2 candidate™ 17 Cal34 G680 at 665.

2
3
4
3 | willingness to allow the placement of [his or her] name o the ballot below that of the name of'the
6
7
8 B. Most Election Decisions Invalidate Property Requirsments
9 There are few cases (with the notahle sxception of Choudhry v. Imperial Irrigation District,
10 | supra) that sddress the jssue of property qualifications 15 run for office.  Most of the decisions
11 || address statutes that Kmit ke right to voie.
12 The United Statey Supreme Courr has considered, and struck down, 2 mumber of statirtes
13 il Tequiring praperty qualifications fop vating in special purpose .districts. The notable cxceptions for
14 | thattrend are Salyer-Land Co. v. Tulare Water Distriot (1973)410U8 719, and Bail v, James (1981)
15 || 451U8 355. Both will he addressed helow,
16 The United States Supreme Courthas invalidared propertyyeglirements for voters ina schon!
17 )| district election (Kramer v. Union Schonol Distrier (1969)395U8 631, 632} and elections to approve

18 § the issvance of bonds for fhe construction of a city library Hill v, Stone {1 475) 421 US 289, 297),

19 { revenue bonds for the use ofa municipal utility district; (Cipriana v. City of Hovma (1968) 3195 US
20 || 701, 705-706) and general obligation bonds to Hupance munieips] improvements (Phoeniz v.
2 | Kolodzieishi (1970) 390 S 204),

22 In Burry v. Embarma'erz_: Muricipal Irprovement District (1971) 5 Cal.3d 671, the
<3 | Californtia Supreme Court held thar a stature imposing A property quaiification fop votiug in a
24 | municipal improvement district was fnvalid becagse the district excreised powers normally held by

&5 | amunicipal government. A “strict seratiny™ test applisd,

28 | Trial Brier ' 4
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In Choudhry v. Imperial Frication District (1976) 17 Cal.3d 660, the California Supreme
Cowmt noted the central theme of these cases resolved by both ths United States and California
Supreme Court cases:
“The comsistent theme of these cases is that in order to deny the
chise to ome voters the exelnded class must ke substentially less

affected by the results of the election than thase who are entitled to
vote,” 17 Cal 3rd at 666,

C.  TIn Choudhry v, Imperial Irrigation Disirivt, the California Supreme Court Invalidated
as Unconstitutional Under the Equal Proteeton Clause of the California and United
States Copstitutions Water Code Seetion 21100 As Applied To the Imperial Irrigation

Distriet:

In Choudtry v. Imperial Irrigation District (1976) 17Cal.34 660, the Califormin Supreme
Court imvalidated as uneonstititional Water Cods Section 21100 gz applied to the Imperial Irigation
District to the extent it provided that one must be a “fresholder” of fhe district in order 1o un for a
pesition on the board of directors of that frrigation district.

Chondbry was a potential candidate for director of the Imp erial Irrigation Distriet, The other
two plaintiffe wers voters in the district. Nene owned real property. All three challenged the
constituionality of Water Cade Section 21100 (requiring landownership to mn for the boar8 of -
directors) as a violation of Article 1, Section 22 of the Califarnia Constnution and the equal
protection clauses of boththe United States Constitution and the Califormia Constitition (the United
States Congtitution 149 Amendment; California Constinnion, Article 1, Section 7). In the Imperial
Trrigation Dxistrict, in contradistinction to the Helix Water District, the district actually enforced
Water Code Section 21100 and would not accept papers from prospuctive candidates who could ot
prove they owned land in the digtrict,

The court noted that neither the respondent (district) nor fhe real parties in Interest opposed
petitioner’s asserfion that section 21100 was unconstintipnal, This, as the court noted, virtually
eliminated all adversary aspe;cfﬂ to the Ltigarion. However, the Association of Califomia Water

Ageneics, an organization that at the time tepresented over half of the stare’s 104 frrigation distriety,

Trial Erjef 5
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did file an amicus brief defending the consirtntionality of the section, The Secretary of State
appeared in support of the potitioners.

The eourtreviewed the broad powers of the irrigarion district, mozt of which were authorlzgd
by the: California water code Ineluding, at that time, conduvting the affairs of the distrler (§31283),
supplying and delivering water for both irrigation and domestic use {§22075, et seny.), fire protection
(§22077), and the pawer to store, treat and salvage water (§22078). The court noted the legrislative
empowerment of these distdets 10 generate electdcity if they chose, provide for drainage made
necessary by irrigation, for the construction, maintcngnce and operation of flood eontrol and sewage
disposal and for the onstruction, maintenance and operation of recreational facilivies in conmecHon
with dams, reservoirs and other proparty the r;amml of these districts (§s 22115 - 32122; 4 22095-
22009; § 22160;.§ 22162; § 22176; § 22185).

The supreme court [17 Cal.3d 6690 gt 663] went on to note that under the legislative scheme
in Caltfornia this district had general powers such as eminent domain and the right to enter intg
contracts and to sell or lease its property (§s 22456, 22230, 22500), 10 make assessments on land (8
22930) and to derive revenue from charges for the service it Provides, such as water, elecirjo, POWET,
sewage disposal, and the operation of a recreational facility (§s 22252, 22115 and 22117, 22179,
22186). The court noted that these distriots had the anthority to substitute such charges for
assessments (§ 22280), pay for its bonds from revenues other than assessroents (§s 25240, 25241),
and to call for bond elections (§ 21925(2)),

The court found thar the frdgation distrier covered 501,265 acres, supplied all of the water
for Imperdal County and serviced a county thathed 2 population of 74,000 people (7% of whom live
in wrban arens). [17 Cal3d at 663-664] With This backgronnd the conrt concluded:

“Inour view, the pervasive powers exercised by this frdeation distrct
over ail residents within its vasi area, whether oF nor they are
laridowners, are such that ueither the right to vote nor the right to
serve & 7 director may be confined to frzcholders.™ 17 Cal.3d at 666
[emphasis added] .

Trial Brief G
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The court considered 2 oumber of United States Supreme Court cases (including the Safver
case discussed balenw) and cerreetly Interpreted those United States Supreme Cowrt decisions as
Tollows:

1

2

3

4 "The donsistent theme of these cases 13 that In order to deny the
franehise 1o some voters the excluded class myst be substantially lass

5 aifected by the resulls of the election than those wha are entified to
vote. In applying this rule, it was held that all veters have an

6 important interest fn the benefits of adequate service and favorable
rates of a wrility distrivt (Ciprianp), that both property owners and

7 those who do not own property are called upon either directly or
indirectly to pay for the improvements acquired from the procesds of

2 bonds (Phoeniz, Hill), and that those who do not owa properiy may
have 5 direct an interest in school, affairs (Bramer) or in a library

9 (FHII) as those who do,” (17 Cal.3d 660 at 666) Jemphzsin added]

)
i
E
r

1
&

o]

The court specifically addvessed the case of Salver Land Co. v. Tulare Water District (1973)
11 | 410US7 19. In that case the Unitsd States Supreme Court had held thet & water storage diatrict did
12} not exercise normal govemnment authorily, and that its aciions disproportionarely affectad
13 || lendavwners because the econamic burdens of its operations were confined to landewners and thas
14 | it was nota denial of equal protection to withhold the righs of franchise from those whe did not OWT,
15 f land.

16 In Choudhry, the court distinguished the irrigation district from the water district addressed

17| by the United States Supreme Cowrt in the Selyer case concluding the following:

18 “Morzover, in the present case, untike Safyer the assessnents aguinst
land are not the sole means by which the district’s expenses are paid,
19 The district may collect charges for the sale of dumestic Water,
_ electris puwer, sewage disposal and other services in lien of
20 ASSESSIOCNNS, and such charges are paid by both landawrers and
those who do not own land. And, it is suthorized to pay its bonds
21 . from revenues other than assessments. (17 Cal3yd 660 at 667)
[emphasis added]
22

The Choudkry court also noted ungther distinetion from the Salyer case. Tn Salyer, al that

23

tine, the legislature had pot gronted water distriet residents the right to vate. The California

-

Supreme Court in Choudhry noted that the lepjslature had specifically pranted the right to vote in
25

irrigation distriets to all residenty leading the California Bupreme Court to conelude ac follows:
26 .
27

28 | Trial Brief 7
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t “Indeed, the very fact that the Legislature granted the franchise to
electors who do not own land indicates that they have an appreciahle

2 stake in the affajrs of the digtrict.” {17 Cal.3rd €60 at 668)
Because the California Bupieme Court concluded on equal protection gronmds that § 21100
was unconstifntional, insofar as it applied to candidates for director ofthe Imperiat Irrigation District,
the court did not reach the rematning question a3 to whether or not § 21100 viclated § 22 of Article

1 of the California Constiruon,

I, The United States Supreme Court Decisinns nSzlyer, Toltec and Ball: the United States
‘ . Supreme Conrt Applies a Two-Step Test with an Ewmphasis On Whether or Not The
! Conduct of a Speciatized Distrivt Places a Dispropartionate Impact on Pruperty
Dwncrs

WO 3 v oth s 1w

bod
)

11 1. Salyer Land Co. v. Tolare Water Diistrigt

12 In Salyer Land Co. v. Tuirre Water Districr, supra, a case considered by the California
13 | Supreme Courtin Choudhry, the United States Supreme Courtwas considering a schems: for electing
14 | the directors of a California Water Storage Distrjet. Under thar scheme, non-landewnirs conld ngt
15 | vote. Astolamdowners, voting power was apportioned according to accessed veluation. The distrct
16 || had & population of 77; most residents worked forthe fony corporations that farmed 85% of'the land
17 | in the distriet.

18

19
20 (| at 728, Significantly, the court found that the district’s financial burdens could fall oply on

The eourt found that this was a limited purpose district because “its Primary purpose...[was]

10 provide for the acquisition, storape and diswibution of water for farming” in the distrct. 410U%

21 | landowners in proportion to the benefits they received from the district, 410 US at 729, Forthis
22 || reason, the Salyer court concluded that the water storage district, “by reason of its special limited
23 || purpose and of the disproportionars éﬂ'ﬁt’ﬂ of its activities on landowners as a group, is the sort of
24 |l exception to the [one parson one vote] rule laid down in Reynolds...”™ 410 TS at 728.

25 Itis significant that becanse the Salver court determined that the Yone person ong vote™ mile

26 || did notapply, it also detertnined that the statute in uestion did not have 10 be considered nnder the

27

28 || Toal Bier 8
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“strict scrutiny™ analysis flowing from that principal, and instead soutd he determined by the less
demanding “rational basig” test. The court then conduered & rational basis analysis and concluded

that there was a rational basis for the provision in thar case,

2. dssocinted Erterprisey Jnc v Toltec District (1973) 410 118 743

This case was decided on the same day as Safyer. Thers, the court dealt with a Watershed
District which it determined to be a limited pupose district which dispropartionarely affecred
landowners, Given that determinaion the court considered the equal protection challenge undera
rational basis test and determined that sinee landowners are primartly burdened ond benefitted by

ihe district, {the right to] vote may be conditioned secordingly, (4108 at 744 - 745)

3. Ballv, James (10813 451 US 355

Atissue in Ball was the constitutionality of a requirernent in a large water reclamation disteiet
in Arizona that limited voting to land ovmership, An important distinetion in Ballé’,_ from the Salyer
case, was that in Ball the districr exercised it starutory authority to penerate and sell electric power
and had become one ofthe state's latgest suppliers of electrieity. Another distinction in Balf was that
the district delivered about 40% of its warer ¥ wrhan areas, gs uy.::ptxsed to the Salyer district which
had delivered water almost entirsly for agricultum] purposes.

As ithad in Salyer, the United States Supreme Court in Ball concluded thar the distriet did
not exer¢ise the sort of governmental powers that invoked the ore person one vote principal,

Significanily, and g distinetion from the present case, the court noted that even the distdet’s water

innctions were very narow, In that district, the conrt conld not own, sell or by water.

In fact, in the Ball case, the district could not even control the use of any water i delivered.
This was because all of its water was distributed aceording to landownership (acreags rights
determined under law). Because all of the water In that district was distributed according to whp

owird how much land, the conrt also fonpd the distinetion berween agricultore and vrbasn land as

Trial Brisf 4
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to be of no special constitutional significance in that case. More significantly, the United States
Supreme Court determinzd that only landowners were subject to land asaessment Hens to secure
district bonds end subject 10 the district’s acreage-based raxing power, and only landowners had
cormitted capital to thg distriet. Given this disproportionste impact of the distriet's activities on
these who awned land, the court appHed the ratione] basis test and coneluded the votin o scheme was

constinttional, largely for the reasons already expressed by the court in the Salyer case. 451 U8 at

371.

E.  InQuinnv. Millsapthe California Supreme Court Characterized Its H eldings in Salyer-
ToltecBall
In 1985, the United States Supreme Conrt had an oecasion to characterize its holdings in the
Salyer-Toltec-Ball n-ilngy of Jeudowner voting cases. In Guinp, the United States Suprerme Court
found mconsﬁt}ﬂimal, wider the equal protection clanse of the 14™ Amendment, & requirement for
land owrership to becorug a member on a public board that was drafting a municipal reorganization
plan that would be submitted fo voters in the general election. In distinpuishing the Safyer line of
cases, the United States Supreme Cowt in 1989 declared:
“Whereas it was rational for the states in those cases to Jimit voting
rights to landowners [gitations], the ‘constitutionally relevant fact®
there was “thet all water defivered by [those distriets was] distributed

actording to land ownership® [citation] the purpese of the board
[here] however ig not so directly linked with land ownership.” 491

S at 108
F.  Bjornstad v. Hulse s the Leading California Case Subsequent to Both Choudhry and
the Salyer-Toltee-Ball Line of Cases at the United States Supreme Conrt
The principal California case to interpret These interesting voting cases, since the United
States Supreme Court weighed in with the cases referenced above and since Chowudfiry was decided
by the Californfa Supreme Cot, is the case of Bjornstad v. Hulse (1991) 229 Cal.App.3d 1568, |

That involved a water district (which Helix appears now to have become) snd an action which

Trial Brief B 10
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challenged the constitutionality of then Water Code Section 30700.6 whith restricted hoth voting
and eligibility for membership on the district beard to landowners, The trial court found in favor of

plaintiffs on a constitutional challenge to thoss provisions, but stayed its judgment pending appeal.

While the case was pending on appeal, the legislature amended the water code to provide for
voting and board eligibility for all residents of the district, as well a5 non-resident landowners, The
legislature algo limited the powers of the distder in its amendments to the code.

Tu its aendments, the legislature allowed the then sitting members of the district to retain
their positions (those who had been elected according to the prier unconstitutional eleetion process)
il either the next election or wniil that seat became vacart,

When the maiter was keard on appeal, the water district contended 2l iszues were maot as

a result of the Jepislative agtion which had volded the nnconstititional provisions. The cowrt

‘determined otherwise, both because it presented an interssting on-going issue (that may affect other

‘districts)' and because the legislenure had allowed the other members of the board of directors

{elected at the unconstitutional slection) 1o rémain in office rather than providing for a special
election (vonducted constitutionally) to replace the entire board.

The court in Biornsted had benefit of the Califomia Supreme Court decision in Choudhry
and the entire line of the United States Supreme Court cases addressed above, The court correctly
determiped that the issu;es was whether or nat that particular water district was akin to the districts
in Sayler, Toltec and Ball, which impaered the landowners disproportionately, making landowner
ondy votng (apd board membership) constituﬁnﬁﬂlly petinisaible.

The comt concluded thar the stanite in question was uneonstitationel under the equal
protection provisions of the California and United States Copstirufions,

Firgt, the court agreed with the peritioners that the distriot was not as limited a district as the

distmicts in Sayler, Tolfec and Bell where activities disproportionately affeet “landowners as a
graup”, The conrt found significant that the leglslature had anended the statute to allow all residents

Trinl Brief . 1T
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to vote, which the Bfornsiad court found to be “z powerful recognition that [the district] does not
engage in aetivities disproportionately affesting landowners as a group.® 229 Cal.App.3d at 1585,
The court then issued its holding:

“A few general obsecvations bolster our view. Siema’s primary
purpose is to provide domestic warer and sewer services. This aligns
with & county water district’s primary purpose of “fivnishing waterto
Its inhabitants, (Glenbrook Development Co. v. City of Brea (1976)
253 Cal. App.2d 267,274 [61 Cal Rptr, 189], italics added ) As noted
without hesitation in Joknson v, Lewistan Orchards Irr.Dist, (1978)
99 Idaho 301 [584 P.2d 646] - a case which invalidated 2 landownet-
only voting scheme for 2 domestic water district - “[d]rmestic water
serviee, of course, substantially affects not just lamdowners bt
all..residents.” (584 P24 at p. 650; accord, Wright v. Town Bd, of
Carlton (1973)41 A.D.2d 90 [342N.Y.8.2d 577)), Furthermore, the
constitutionality relevant facts recopnized in Bafl were that the
district there distributed all of its warer ascording bo land vwoership,
and could not control the use of any water it delivered. (Ball, Supra,
431 1).5. at pp. 367 368 [68 L..Ed.2d ax pp, 160-1617; see also Quinn
v. Millsap, supra 491 11.8. atp. 109 [105 L.Ed.2d at p, 5011.)"

The court, noting that all residents were impacted by the conduet of the district, and that the
tevenes were not generaied or determined as 2 result of land ownership concluded:

“Therefore, [all of the districts] residents have a viral staks In their
district and cannot be denied a voice in its affais.” 229 Cal.App.3d
at 1585

Iv

THE RESTRICTION ON THE RIGHT TG RUN FOR
OYFICE IN THE HELTX WATFR DISTRICT VIQLATES THE
EQUAL FROTECTION CLAUSE BECAUSE OF THE SCOPE OF
SERVICES NOW FROVIDED BY THE DISTRICT AND BERCAUSE
THE ACTIVITIES OF THE DISTRICT DO NOT IMPOSE A
DISPROPORTIONATE IMPACT ON PROFERTY OWNERS

BEven if this court were to conelude that the Helix Water Diswict is e limited entity akiz to
the Salyer-Toliec-Ball line of cages, and applied a raronal basis test to this equal pratection

challenge, it would stil]l have to conelude that thete §s no rational basis for the staturory schema

challenged here,

Trial Briet ' ) 12
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Uniike those other cases, this statutory restriction does not aﬁent the right to vote. Itis on
the right to hald office in an ircigation distict where the legislature has specifically provided that al
residents may voie,

By providing that all residents may vote, the legislature has made a “powarful” recognition
that all residents are impacted by this distdct™s affairs. What, under those circumstances, would be
the rational basis for requiving land ownership t6 hold office? Ifthe legislature has determined that
everyone should get o vote, becanse all residents are impacted by the dign:ict’s affairs, then there
ean be no rational basis for providing arestriction on the right to run for the board. Even landawners
aye prejudiced by a landowner requirement to serve on the board, because this requirerment restricts
candidacy to what may be approximately half of the population of the distriet, Land swners and noge
landowners alike av: prefudiced by losing the pool of all qualified candidands,

However, 4 “strict serutiny” standard should apply. As exhibits 9 and 10 demonstrate, this
isnota specialized disrist. It affects 31,327 acres. It serves 235,000 residents. Tt has 5 4,000 servies
locations.

Fuﬂhr:l:, the district has changed since its inception. Tt is not s agrienttural district. M.
Linden will be hard pressed to identify farms in the district. Almost all of its water is sold to urbap
usets.

Its ravenue is geneyated from charges hased on use not ownership. The distriet awns water,
It procures water. It sells water.

The Helix Water District does pof limit voting based on property ownership. Rates are not
szt by property m\;)marship. Aceess to water is pot determined by property ownership, Water is not
distributed based on property ownership, Rates are not indexed according to property ownership.

Lt £act, as the court will see from a review of The exhibits, Helix bases its rates charged on
usage only, There isa penalty paid for larger use - the highest rates are charged to the bipgest users.

This is completely opposite of how an irigarion distdets that support farming operate.

Trial Brief . 13
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The ugers in this district hava no other aption for their water, They have to pbtain it from
their supplier,

Unlike the district in Baoll, the district buys water, sells water and owns water.

It does many things beyond water ownership. It treats ::'{]I water for consumpton, Every u:::er
of Helix Water District water will saon have fluoride in their water. ‘This was decided as the result

of a contract signed by the Helix Water District Board of Directors, Should non-landowners who

,l are foreed to drink the fluatidated water, be limited in the election of directors 1o landowners ondy,

ot should everyone have a chance fo parfisipats when such un important decisions are being made?
The Helix Water District maintains security for fts holdings. It installs and provides water
for fire hydrant systems and for streat servics and building service. It has conducted classroom
I education proprams for over 30 yems. It participates in the Water Conservation Garden, a JPA with
othey wiler agencies to promote landseaping and conservation concepts,
The district providesrecreqtional feilinies at numerous loeations, inclnding fishing programa
and boat docks, In fact, within the distder the largest recreational facilities for residents are those

| provided by the distrier. The distret built » cornmumity park on top of the Grossmont Reservoir.

The evidence shows that this is not  narrow distiet. I exercises broad powers, and most

significantly for constitutiona! prrposes, there is no disproportionate impact gt all, betwesn nop-

owners and owners of 1and.

This case is controlled by the Califomia Supreme Court decision in Choudhry, and the

appellate court’s decision in Biornstad.

Trial Brict 13
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SECTION 22 OF ARTICLE 1 OF THE
CALIFORNIA CONSTITUTION PROBIBITS
PROPERTY QUATTFICATIONS TO HOLD OFFICE

Section 22 of Article 1 of the California Constinntion provides;

“The rightto vote orhold office may not be conditioned by a property
qualification.”

California Water Code Sertion 21100 provides, in part:

“Each director, exceprt a5 otherwise provided in this division, shall be
avoter and alandowner in the district...that he or she represents at the
time of'his or her nomination or eppointment and through his or her
entirs term....”

This iz the rquirement Mr. Linden relies upon in secking to remove Mr. Sealzith from
office. It is an unconstitutional under § 22 of Article 1.

Mr. Linden seeks support for the enforcement of Water Code Section 21100 in the United
States Supreme Court of Ball v. James (1981) 351 45108 355, Howevsr, the Ball case is an equal
protection case (diseussed above). It did not even address the issne of praperty qualifications for
holding office. It addressed a weighted “voiing” system fu Arizona on an equal protection challenpe,
Ball’s applicability 1o this case was addressed above, fn the discussion of the equal protection
defense that has been asserted harg, For réasons identificd above, Bafl does not help §21 100 survive
a challenge under seetion 22 of Article 1 of the California Constitstion.

Section 22 of Article 1 of'the California Constitution is nof the equal protection eleuse of the
California Constitution. It is a separate constitgtional provision enacted by the people of the State
of California,

Rights guaranteed by the California Constifution are not dependent on those guarautesd by

the United States Constthition. Ardols 1, Secdon 21 of the Califomsia Constitution,

Dated: (=170 T~

ROBERTR. OTTIL
Atorney for JOEL SCALZTTTI

Trial Briaf 15
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PROOF OF SERVICE

enple of the Stare of Cglifornia on the Releton of Jolm B Linden v. Sealzit
an Diego Superior Court Case No. GIE 012233

I am, and was at the time of servios of the papers herein referred to, over the age of eightesn,
[iyears and not a party to this action; [am employed in the County of San Diego, CA, in which county
Ele within-mentioped mailing occurred. My business address is 550 West (" Sirest, Suite 1600,
an Diego, California 92101, On Jyly 17, 2002 1 served the forepoing document described as

Answer of Joe Scalzitt to Complaint in Quo Warrante for Quster

on interested parties in this action by placing __ the original; X__ a frue copy thereof enclosed in
|l scaled envelope addvessed as follows: .

ermeth 3. Xlgln Stave Smith, Eoq,

zory V. Mossr Best, B & Kreiger

bz . Lemmo 402 W. Bvoadway, 13 Floar
alay & Lardner San Diego, CA 92101

02 W. Broadway, 23 Floor

an Diege, CA 22101 Timathy Barmy

19-234-6635 Couaty Cotngel
14.234-3510 (fax) 1600 Pacific Highway

San Diepo, CA 52101

BY MIAIL: By placing a true copy thersof enclosed in  sealed envelope addressed 8 above, with postage therson
fully prepaid in the United States mail, ax San Diege, Califomin. I am readily Fapiliar with the firm’s prastics of
olleerion and processing ewrrespondence for majling, Under thet prection i woild be denosited with U5, Postal
service on the ssme day with pastage thereon fully prepaid at San Diege, California, in the crdinary cowrsy of

busipess.

L BY FAX: I tansmitted 2 copy of the faregoing documeni(s) this date via facsimile o the fax mumhezs shown
herein pursuant 1o Rule 2003(3)

¥ PBY PERSONAL SERVICE/KNOX ATTORNEY SERVICE Delivered during business hotrs 1
receptionist

I )
r Exgcuted on July 17, 2002 at San Diego, California .

kY ROTZL
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THE PEOPLE OF THE STATE OF CALIEORNIA, ) Case No. GIE-012239

Fron-FOLEYELARNDER 1-618-665-4638 T-§9¢ P.002/014 F-D0E3

' STEPHEN THUNBERG =
Clerk of tha Superier Covmt

0CT 1 6 2002
Bzm.ﬁyﬂ%m

SUPERIOR COURT OF THE ST ATE OF CALIFORNA

i AND FOR THE COUNTY OF SAN DIEGO

o

_EAST COUNTY DIVISION

e em o e wm P T

)
ex rel. JOHN B. LINDEN, ) DECISION OF THE COURT UPON THE
) PLAINTIFF'S MOTION FOR JUDGMENT IN THE
Plaintff, ) QUO WARRANTO ACTION BEFORE THE
)} COURT.
Vs, )
)
JOEL SCALZITTI, )
' )}
Defendant, )
)
)
_ )
EREE&CE

JOEL SCALZITTi (hereinafter referred to as "SCALZITTI) was elected to a position as a Member
of the Board of Directors of the Helix VWater Distict (heveinafter referred to as "DISTRICT™). Upon

application, JOHN B. LINDEN (hereinafter referred to as = INDEN") was granted “Leave To Sue” In an
actian Jn Quo Warranto by the Attomey General of the State of California i ihe name of the People of the

Siate of California against SCALZITT!. The purpose of the Iitigation is to detarmine whether or not

SCALZITT! is entfiled to cantinue io hold and exercise the office of Member of the Boam of Directars of

-

4 mtn RAE ARA0 ~=-REST BEST KRIEGER Page 002
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1 |lthe DISTRICT or should be ousted from this office and fined pursuant to Code of Civil Procadure section

2 11808, . S
The Complaint, entitted “VERIFIED COMPALINT /N QUOC WARRANTQ FOR OUSTER" was flled

4 || pursuant to the Leave to Sue on May 30, 2002.

8
8 c a -]
7 The Compieint having been filed on May 30, 2002 the Court held an ex parfe hearing on June 4,

g || 2002 was held to establish the procedures fo pe followed and set hearing glates. The Court set the date

g il of June Z&, 2002 forthe commencement of the evidentiary hearing in this action. A General Denial

10 || proposea by caunsel for SCALZITTI was ordared to be filed with the Court on or bsfore June 7, 2002.

11 The evidentiary hearing was commenced on June 24, 2002, Testimony was presented and

12 || documentary evidence introduced. As the matter was not able to be completed in a single day as

12 || anticipated, the hearing was cantinued to July 17, 2002 for the presentation of additional evidence. On

14 || sune 28, 2002 at the request of BCALZITTI the hoaring was continued to July 30, 2002, The hearing

18 pm‘coadad on July 30, 2002. Further \estimonial and documentary evidence was presented during the

16 || course of the hearing. The hearing was not completed on July 307 ;and was continued to the next day,

17 |} Juty 31% for presentation of the final testimonial eviience, addrional documentary evidence and the

18 | arguments of counssi upon LINDEN's Maotion for Judgment, both Plﬁintiﬂ‘ and Defendant having rested

40 || their case.

20 At the conclusion of the oral arguments of counssl and at the raquest of counsel for SCALZIT T
24 |{the Court continued the matter to September 6, 2002 In uﬁﬂr 1o allow presentation of addilonal briefing.
22 || scALZITTIs supplemental briefing was 1o be filed with the Court on or before August 26" and LINDEN's
24 || supplemental and responsive briefing was 1o be filed on or before September 8 at which point the Count
24 |\ would taks the matter under submission for decision. Counsel for SCALZITTI requested additonal time

“a5 || within which to file his supplemental briefing. Over the objection of LINDEN's counsel the Cour! granted

the request for additional ime 1o file the suppiemental brief. Defendant was given untii Septemper 18,

-2
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2002 in which 1o fie his supplementai brie. “rhe brief was filed on Septembrer 17™. Additional ime was
also given to LINDEN In which to fite his supplsmental brief, The brisf was recaived and filad by tho

Court on September ag™". The Cou took the matter under submission for decision on September 30,

2002.

INTRODUCTION

President Theodore Roosevelt once said, It is character that countsin a natian as inaman.” He

also observed that "A lie s no mare to be excused In politics than out of poiitics.” It is unfortunate that thisy

COUT MUSt aduness Soth the character and the mendacity of SCALZITTI to reach a conclusion in the

present matter.

it may well be suggested that the'prasent achion Is without the jurisdiction afthe Court asitis a
*palitical question” which the courts have traditionally eschewed. Initalty in the decision of the United
states Suprems Courtin the case of Merbury v. Madison (1803) & U.S. (1 Cranch) 137, 2 LEd. 80,
quastions which ars by their very nature political are not questions for the court. (/bid., at page 170).

However, it was Marbury v. Madison, supra, that clearly established that questions of constitutionat
magnitude and statutory construction are questions Justiciabie and not simply characterized as political.

Here, tog, this Gourt addressas not the electorate’s choice of the gandidates but rather the qualifications

of the individual candidate to fulfill the requireme'nts of office.

These matters are not without precedent. In San Diego County there have been previous
instances in which cirent office holdors are challenged s to the underiying gualifications for or the right
10 hold elective office. Twr;: cases involving the Office of District Attomey for the County of San Disgo
come 1o mind: People of the State of California, ex rel. Sweet v. Ward (1895) 107 Cal. 236 and Peogle of|
the State of California, ex rel. Webb v. Marsh (1816) 30 Cal.App. 424.

i this action the People of the State of California through LINDEN, es Reasltor, secks the l;emoval
of SCALZITT! from his position as an elected member of the Board of Directors of the Hellx Water District

from Division 1. Itis alleged by LINDEN that SCALZITTI has failed to qualify for this office upon Wo

-3
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separate and exclusive grounds; (1) SCALZITTI was not at all times a resident of the defined area of

| Division 1; and/or {2) SCALZITT| was not at all imes a 1andovmer within the gecgraphical description of

the Helix Water District.
This action proceeds in quo warranito. LINDEN has received @ right to sue letter from the

Attomey General of the State of California and is acting, therefore, on behalf of and in the name of the
Peopie of the State of Califoria. |
The Court has bifurcated the issues and allegations set forth above. The Court will first address

the question of SCALZITTI'S continuous residence within Division 1 of the Heltx Water District. Shaould

that SCALZITTI is qualtfied by virue of cantinuous resicence within Division 1 atal

TICEh

the Court de
rslﬁvant times the Count will next determine whether ar not SCALZITT! has been a jandowner Mthin the
Helix Water District at all relavant times. The legal analysis of the guestion of the Constitutionality of the

Helix Water District's requirement of land ownership is to be addressed at a fater date.

TION /N QLD
An actlon in guo waranto 15 an appropriate means by which o test the qualifications of an

individual to hold public office. California Code of Givil Procedure section 803 provides for such an
action. Section 803 provides:

“An action may ba brought by tha attarney-general, in the name of the

people of this state, upon hig own information, or upon a complaint of 8

private party, against any person who usurps, intrudes into, or uniawfully

holds or exercises any public office, Givil or military, or any franchise, ar

against any corporation, aither de jure or de facto, which usurps, intrudes

into, or unlawfutly hoids or exsrcises any franchise, within this state. And

tne attomey general must bring the aclion, whanever ne has reason to

beliove that any such office or franchise has been usuiped, intruded Into,

_______ . mEeT pROT YDIERER Paga 00§
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or unlawfully beld or exercised by any person, or when he is directed to
do so by the govemor.”
The remedy in quo warranio is the appropriate and only procedura by which to
determine the right to a public offica whara a de facto officeholder holds the office. See
Kiose v, Supsrior Court (1 p50) 96 Cal.App.2d 913, $17-918; Ops.Cal Atly.Gen. Number

02-306 (May 10, 2002).
ication to the Aftomey Ganeral of the State of cslifomia, Leave To Sue

Upon appl

was granted to sddress w0 nuestions:

1. Is Joel Scalziit uniawiuiiy hoiding ih
¥y o

€

office of director of the Helix Water

District due to a failure 10 satisfy the qualificauon of belng a landowner within
the district?

And,
2 |3 Joel Scalzitli unlawfully holding the office of director of the Hellx Water

District due to a fallure 10 sausty the quatificaton of belng & resident within
7 the division of the district from which he was elected?
The Attomey General determined that each of these two questions, based upon preliminary inquiry
required judicial resoiution. See Ops. CalAtty. Gen., Number 02-306, (May 10, 2002) st pages 1-2.

Tne genesls of an 3alon in quo warrariio is in the comman 1aw arwd I8 now atatutorlly previded by
section 808 of the Code of Civil Procadure, noted apove. in its broadest sensa it is a format judicial
inquiry into the legitimacy or jegality of the claim to an elective officer by the curent officehoidar. See
American Jurispruderice, Second Edition, “Quo Warranta™ by Ane M. Payner, J.D. 1tls, therefore, used
primanly 10 question the authority of the claimant asserting a rightto public elactive office.

The Attomey General must conclude that the issuance of Leave to Sue In Quo Warranto is
required to have a judicial resolution of & substantial question of fact or iaw and, If so, would the overall

public interest be served by allowing the action to proceed. In this case, Dy grantng the Leaveto sﬁe, thg
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Attomey General has detemnined that these faciual and legal questians are not only npe for
determination, but also that the public interest is sarved by a judicial resolution of the jasues,

The Opinion of the Attomey General concludes:

“In the present circumstances, Linden has submitted a verified
statement of facts, supported by declarations signed under penaity ot
parr_lury. indleating Sealziti's residence for purpasas of section 21100 to
be In Division 2 rather than Division 1 of the District. Scalzitti has not
presented a verified statemernt of facis as.to the issue of his residence.

wa belisve substantial ssucs of fact and law have been

Accordingty,
presented conceming Scalzitl’s residence at the time of his election and
during his térm of office for purposes of section 21100,

-we have generally viewed the existence of a substantial
guestion of fact or law 8% presenting a sufficiont pubfic purpose to
warrant the granting of leave to sue in quo warranto. In such cases,
leave will be denied only in the presence of other overiding
considerauons. ... NOsuch consiaarations ace presant here. Rather,
noth the public and the District have en interest in a judicial resolution of
this maﬁea‘.

saccordingly, the application far leave to Sue in quo wamanio is
GRANTED.” (Ops CalLANy.Gen., Number 02-308, Supra &t pages 5-6).

In a quo warranto proceeding such as is before this Court, SCALZITT! has bath the burden of
producing eviﬁence and the burden of proof {o demonstrate that he lawfully hokds his offica. (See Peopls
ax rol, Stephenson v. Hayden (1835) 5 Cal.App.2d 312). Infacl, the ordinary rules of pleading and proof
are reversed from a nommal Givil proceeding. Here the Realtor (LINDEN) I8 not required to show or prove
anything. Ratheritistha responsibility of the defendant (SCALZITTY) to establish his lawful clalm to the

ormee of Director as well as his right 1o exarcise the authority of that office. (See Smith v. City of San Josa*

-8
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1o meet his burden of producing evidence and burden of proof. (See Roth v. Parker, 57 Cal.App.4",
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(1950) 100 Cal. App.2d 57; Peopie 6x rel, Paganin! v. Town of Corte Maria (1950} 97 Cal.App.2d 728,

See also, 53 Gal.Jur.3d, Quo warrarto, section 3.}

QTION FOR JU
At the conclusion of the presentation of iestimony and documentary evidence, the Realor
LINDEN moved the Court for Judgment. SCALZITTI has mischaracterized this mation as & Motion for

Nonsuit. i is not a Motion for Nonsuit. It is a Motion for Judgment. (See Code of Civil Procedure section

631.8).

arty 10 an aclion 1o Move for a juogment at the close of the other's

‘n s Y

Seciion 831.8 permits eithar

’B

case. Ordinarily it is the defendant who makes this motion at the dosa of the plaintifi's case. However,
sinee this casa in quo warranto TEVerses {he procedure and raguires the defendant to proceed first, the
same principies as would apply, with appropriate adaptations. (People v. Mobil Oil Corporation (1983)

143 Cal.App.3d 261, 267-268 footnafe C.)

Upon the making of & Motion for Judgment the Court is required to weigh and consider ell of the
evidence. In thal process the Court may refuse 10 believe witnesses and draw conclusions that are at
odds with any expert opinions that are offered during the course of the proceedungs And, if supported by
substantial evidence, the grant of a Motlon for Judgment will not bo reversed. (See Roth v. Parker (1887)
57 Oal.App.4" 542; Jordan v. City of Sants Barbara (1996) 48 cal.App.a™" 1245).

The detarmination of the Court may act as a final adjudication of the matter Iif judgment is granted
pursuant to the motion. (Code of Civil Procedure sedtion 831 B(c)). Ris the express purpose of this

Motion 1o dispense with the need far the moving party to produce evidence if the opposing party has falled

supra; Poople v. Mobil Oil Corporation, 143 Cal.App.3d, supra et pages 267-272; and, Heap v. General

Motors Corparation (1977) 66 Cal.App.3d 824).

o o BECT RECT KEIEGER Page 008
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As was determined.in the Opinion of the Attomey ceners! and now by this Court, the Helix Weter

District Is estaplished as an “Imgation District” pursuant to California Water Code saciions 20500 ef s6q.
(See Ops.Cal.Atly. Gen. 02-308, supra at page 2). Subseguent to its formation as an Irrigation Distict,
the Califomia State Legisiature n 1972 authorized the District to delets the word "irigation” from its
appoliation and operate under the name “Helx Water District”. (Cal. Water Cods, sedtion 20680.8).

The District is organized in five soparate geographic “Divisions”. There is an glective position of

Director for each of the Oivisions. Each Director i regulred to be both & «andowner” of the District and a
-resigent” of the Division in which he or she resides. Residency in the geographio division from which on

ie olected as a Director is required throug-hnut the entirety of the 1em of office for which the individual was
elected. (See Cal. Water Code section 21100; Ops.Cal Atly.Gen., supra). Spedcifically, Cal Water Code

section 21100(a) provides:
- “pach [imgation district] director ... shell be a voter and a fandaowner

in the district and a rasident of the division that he or she represents at
the time of his or her nomination ar appaintment and through his or

her entire term. ... [Emphasis is agged].

As a procedural matter, it was and is the responsibility of SCALZITTI to establish the
requirernents for the Ofﬁca of Director of the Helix water District. SCALZITT! argued strenuously 1o have
this Court hold that the Offioe s that of a Direclor of a Water District and not that of a Directar of an
Irvigation District. SCALZITT! has failed not only to meet his burden of producing evidence on this issue
put has aiso failed to meet his burden of proof on this issue. As noted above, he Hellx Water Distriat,
although operating under the appeilation of a yvater District is in fact and law an Irigation District with all

the requirements of office helders attendant thereto.

8
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It was clearly established through the tesimony of SCALZITT! himself that it is his claim that he
maintained, throughout his term of office, his residence at 10683 ¥ Sumner Avenue. The residency
requirement of an office holder is one which exdends throughout the entire term of office. If, thal;. at any
point In time SCALZITT!'s residence. during the termn of office for which he was elected Director, was

putside of the Division fram which he was elected, his office must deciared vacant and his position forfeit.

The credible evidence and reaéonable inforences drawn therefrom is imefutable that SCALZITTI
did not intend nor have physical connection with 1083 % Sumnef Avenue as his place of residence '
petween December 8, 2000 and December, 2001, As such, the irrefutsble credibie evidence and the
reasonable Inferences drawn herefrom Is that SCALZITT did not resids, maintain his residence, within
the Division from which he was slacted throughout the entirety of his term of offica.

In summary, the evidence support.lng this conglusion Is:

» Between MNovember 2000 and January 2002 SCALZITTI filled out and signed five separate
documents which, under oatn, jaentned his residence as other than 4083 % Gumner, (Soe
Exhibits 12 [a vater registration change from =4 083" Sumner Avenus to 975 Spinel Street on
April 4, 2001], 43 [Fair Political Practices Commission Form 480 fiiled on July 31, 2001 identifying
(under penalty of perjury) his address as 975 Spinel Avenue] and 43 [a series of Depanment af’
Motor Vehiclies foms, regisirations and driver’s license applications dated July 9, 2001; July 27,
2001; Novemnber 28, 2001; December 31, 2004: April 30, 2002 and Juty 31, 2002 each of which
indicating his residence address at 10050 Country View Road).

» Prior to being swom inte office SCALZITTI moved out of the 1088 ¥ Sumner residence and
changed his California Driver's Liconse address to 10050 Country View Rozad. 1 Q050 Country

View Road Is located within Division 2 and not the Division 1 Trom witlch SCALZITT! was ’

-8~
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elected. The change of address was under penaity of perjury and remained his malling and
rasidence address for Department of Motal venicie purposes at the 10030 Gountry View Road.
address until February 2002 shortly after these proceedings werd initiated. (See Exhibit 45).
The evidenca presented has also demonstrated that SCALZITT! hes registered automobiles, a
utitity trailer, and a boat and trailer at the 100850 Country View Road address. (See Exhibit 45). -
SCALZITT! has not paid any of the property taxes on 1083 % Surnner nor was he one of the
persons to whom the loan wae made to purchase the proparty. His mother, Judy Matthews
testified qulte ciearly that the tban was made in her name and through a loan broker at
Washingion Mutua! Bank with whormn she had had prior dualings.

SCALZITTI has not obiainea or claimed any t&x penefits from the alleged ownership of 10063 ¥2
sSumner.

The title to the property at 1063 and 1083 % Sumner was taken in his mather's name alon® at
the time of the sale and transfer of the ownership of the property. SCALZITTV's nams dio hot

appear on the tii¥e to the property until the Quit Claim deed frarn his mother on June 7, 2002,

(Sae Exhibit 8).

¢

SCALZITTI has presented no gvidence of a leiephone Histing for himself at any tme between

December 2000 and December 2001 gtthe 1083 % Sumnér residence.

SCALZITT! changed his voter registration from 10050 Country View Road to 1063 %4 Sumner at

the same time he submitted his nomination papers to the Registrar of Voters for the office of
Director from Division 1 even though he had purporiedly been in residence &t 1083 % Sumner
since May of 2000. (itis also interesting to note that when SCALZITTI reregistered 1o voie in
April 2001 using the 575 Spinel addrees he listed his prior address as 4083 Sumner and not
1083 % Sumner.. Se8 Exhitit 12). After the Initistion of this action SCALZITTI rerepistered to

vote using the 1063 14 Sumner address. (See Exhibit 13).

A40-
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In summary, SGAZITTI did not, through the entirety of his term of elected office of Director from
Division 1 of the Helix Water Distact, maintain residency within that Division. At a very minimum
SCALZITT} has failed to sustain his burden of ﬁmof on this issue.

While the specific Issue of being a landowner is technically to await another day, the evidence on
this issue bears great significance asto the creainlity and betlevabilty of SCALZITTL. [tis certainly a fact
that a witness who has faiied 1o be forthright in one material part of his festimony s to be distrusted in
others. Simply put, SCALZITT! was nat a Jandowner within the District. The ariful creation of a “ledger

(See Exhibits 7 and 72) from & calendar of hours worked for his mother (Sea Exhibits 61, 62, and 63) is

o wordt iind: The documents are all creatad In the same Ink which gives one great

ook o oaisind R ] W%
bt & subienmuge Ui Y

pause from the outset.
Itis also interesting to note that as of August 10" when SCALZITT! filed his nomination papers.

ne hag paid over to his mother $1 .800.00 from the sale of his Chevy truck (although his mother testified
that she belleved that the amount was $1,400,00 which she had been holding for him four & couple af
manths since the saie ofthe vehidle even though the “ledger” reflects the $1,800.00 and not the
$1,400.00) and 9 hours of workAat $10.00 per hour. In other words, SCALZITTIhad a purported financial
investrent in real property as of August 10t at most of 8%. Interesting also Is the absence of any
pvidence of any payments by SCALZITTI on the marigags.

However, more persuasive are ihe facts that he was nat on the title to the property untit recently and
after this action wes begun; he never ciaimed a mortgage deduction; the \oan to secure the property was
In his mothers name; he never pald any propatty axes on the property: the insurance was not in his
name; he never reported incorme form the rents received on the property; and, this alleged “contract™ with
his mother can only be one which is wholly executory given the testimony of his mother that avery
indication of ownership was in her while SCALZITT! sworked off" what was to have been his share of the
dawn paymernt of $40,000.00.

Even though not requirad of the Court on the Matlon for Judgment and tho defendant heving

presented his evidence regarding ownership through his own tastimony and that of his mather, the

11~
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Court specifically finds that at no time did SCALZITT! own properny within the geographical
noundaries of the Hellx Water District. That is, SCALZITT! didd not gt all Umes qualify for office

hecause he was not a tfandowner within the District.

CONC
President Ahraham Lincoln said:
“If you once forfeit the confidence of your feliow cltizers, you can never
regain their respect and esteem. It is true that you may foof all the
people some of ihe Bima; you san sven fool some of the peopie ali of the
time: but you can't foal 2ll of the people ail of the ime.”
A pubfic office is a pubtic trust and those who assume a public office should do 50 nat for
personal agvancement af private aavanage. Public office is a unique opportunity in a democratic
society to serve onos community in the fulfillment of a publictrust. This service cannot begin with a

deception. _
While the State and Federal Courts are loathe 1o embark upon resclution of purely political

matters when the very foundation upan wﬁlch a pubiic omce and trust Is compromised the couns will
move to protact the institutions of demooracy.

This Court has considered carefully all of the testimonial and documentary evidenca presented,
and, in particular, the testimony and explanations offered by SCALZITT! regarding his places of residence
and his assertion of ownEership of jand within the gecgraphical construct of the Hellx vvater District, The
Court has reached the following conclusions on the jssuss presentad:

. SCALZITTI has failed to establish his residency throughout his term of office &s being
confinuusly located at 1083 % Sumner.

«  SEALZITT has failed to establish that he was a landowner within the geographical construct of

the Helix Water District throughout his term of pffice. 0

-12-
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- SWMI has faited to sustain his burden of proof thet he is qualified to hold the office of
Director from Division 1 of the Hallx \Water District throughout the entire term of his office.
THEREFORE, it is the determination of this couﬁ that Judgrent must and shall be emered in favor of the

Pecpis ex rel. LINDEN; and JOEL SCALZITTis immediately ousied from the office of Director of the
Heiix Water District; and the office of Director of the Helix Water District, Division 1 shall be and la
declared to be vacant: and the People, acting through Reattor John B. LINDEN as a privete attorney
general have prevailed and are the prevailing party in this action in quo warranto, Gounsel for the
prevailing parny Is diracted 10 preparé and sLbMIt an ONsr and Judgment consistent with the Court's
findings, conclusions and orders set forth above. SCALZITT! shall be assessed reasonable costs
pursuant 1o @ memerandum of costs ta be submitted by the People pursuant to Code of Givil Procedurs
saction 608. The Court detenmines that + reimbursemnant of all per diem payments made to SGALZITTI
during the time he unlawfully hekd uﬁ'lce Is sppropriate and upon aﬁ sccounting presented by the Helix
Water District an Order of Restitution chall ba made. The Court determines that it is not appropriate to

impose a fine pursuant to Code of Givil Procedure section 809 as SCALZITT! shall be responsible for

costs of the aciion and the per dlem reimbursement to the District.

DATED: October 10, 2002.
: \ % e .
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Cletk of the SUFerlor Coun

0CT1 8 2002 -

By K. Reminger. D
EAST COUNTY DIVIRIGN

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE (D(JIIPQJT!T(JITFS:AIW’])]DE(}()

EAsT COUNTY DIVISION
PEGPLE OF THE STATE OF CALIFORNIA EX ) CASENoO.: GIE 012239
REL. JOHN B. LINDEN, )3
) [RikGRESEE] JUDGMENT FOR PLAINTIFF
PLAINTIFF, ) AND ORDER
. z
JOEL SCALZITTI, %
DEFENDANT. )
)
)

This action in quo warranto came on for evidentiary hearing beginning on June
24, 2002, in the Courtroom of the Honorable William J. Howatt, Department 17, of this
Court. All parties appeared by and through their counsel of record. '

The People of the State of California, through John B. Linden ("LINDEN™) as
relator, scek the removal of Joel Scalzini (“SCALZITTI”) from his position as an elected
member of the Board of Directors of the Helix Water District from Division 1. Itis
alleged by LINDEN that SCALZITTI has failed 1o qualify for office upon two separate
and exclusive grounds: (1) SCALZITTI was not at all times a resident of the defined area

of Division 1; and/or (2) SCALZITTI was not at all times a landowner within the

[PROPOSED] JUDGMENT FOR PLAINTIFF AND ORDER
CASE NO. GIE 012239

Oct-18-2002 04:3%pm from-1 619 BBG 4838 To=-BEST BEST KRIEGER Page 002
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goographicil description of the Helix Water Diisteicr.

The Complaint, eutifled “VERIFIED COMPLAINT IN QUO WARRANTO FOR
OUSTER™ wag filed on May 30, 2002, pursyaut to the Leave to Sue letter grantad to
L INTIEN by the Artorney Gensxal of the State of California. A General Denisl propesed

by counsel for SCALZITTI was ordered to be filed with the Court ont or before June 7,

4002, The evidentiary hearing was commenced on June 24, 2002, and was continzed at

the request of SCALZITTT to July 30, and again to July 31, 2002, At the conclusion of

presentation of testimony and documentary evidence, the Plaintiff moved this Court for

fudgment, both Flaintiff aud Defondant having rested their case.

The Court has bifurgated the issues and allegations concerning residencs within
Division 1 and landownership vwithin the District at all relavant times. The legal analysis
of the question of the Constimtionality of the Helix Warter District’s requirement of
landownership is 1o be addressed at a later dafe.

Having considered all of the ¢vidence, arguments, and papers provided by counsel

and the parties, the Motion for Judgment having been submirted for decision, and the
Court having issued its Decision,
IT IS ORDERED, ADJUDGED AND DECREED THAT:

1. This Court has furisdiction in this gue werranta MAaLs, Questiona of
constitutional magnitude and statutory construction are guestions justiciable and not
simply characterized as political.

2. The remedy in gua warranto is the appropriate and only procedure by
which 1o dstermine the right to a public office where a de facto afficeholder holds the

oifice.
3, T INDEN has reeeived a [ eave to Sue letter from the Attommey Genersl of

the State of California and is acting, therefore, on behalf of and in e pams of the People

of the Srate of California.
4. In a quo warranto proceeding such as is before this Court, SCALZITTI has

both the burden of producing evidence and the burden of prool 1o demonstrare that he
i

[PROPOSED] TUDGMENT FOR. FLAINTIFE AND ORDER
CASE NO, GIE 012239
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lawfilly holds office.
5. It is the responsibility of SCALZITTI 1o cstablish his lawful claim to the

office of Director as well as his right to cxcrcise the authority of that office.

6. At the conclusion of the presentation of testimony and documentary

evidence, LINDEN moved the Court for judgment.

7. Code of Civil Procedure section 631.8 permits either party 1o an action to
move for a judgment at the close of the other’s case. Ordinarily, it is the defendant who
makes the motion at the close of plaintff’s casc. However, since this case in quo
warranto reverses the procedure and requires the defendant to proceed first, the same
principles apply, with appropriate adaptations.

B. Upon the making of a Motion for Judgment, the Court is required o weigh
end consider all of the evidence. In that process the Court may reﬁ"tse to believe
witnesses and draw conclusions that are at odds with any expert opinions that are offered
during the course of the proceedings. And, if supported by 'substanﬁal cvidence, the grant
of 2 Motion for Judgment will not be reversed.

9. The determination of the Court may act as a final adjudication of the matter

if judgment is granted pursuant to the motion.
10. As was determined in the Dpinic;n of the Attorney General and now by this

Court, the Helix Water Distriot is established as an “irrigation district” pursuant to the

California Water Code scctions 20500 et seq.
11.  The District is organized into five separate geographic “Divisions”. There
is an elective position of Director for each of the Divisions.

12. SCALZITTI was elected in November 2000 1o the office of Director of

Division 1 of the Helix Water District.
13.  Each Director is required to be both a “landowner” of the District and a

uregident” of the Division in which he or she resides.
14, Residency in the Division from which one is elected as a Director is

required throughout the entirety of the term of office for which the individual was

2

[PROPOSED] JUDGMENT FOR PLAINTIFF AND ORDER
CASE NO. GIE 012239
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elected.

15. It was and is the responsibility of SCALZITTI to establish the requirements

for the Office of Director of the Helix Water District, Despite SCALZITTI's strenuous

argument to have this Court hold thar the Office is that of a Director of a “water district”

and not that of an irrigation district, SCALZITTI has failed not only to meet his burden of

producing evidence on this issue but has also feiled 1o meet his burden of proof on this

issue.
16. It was clearly established through the testimony of SCALZITTI himself
that it is his claim that he maintained his residence at 1063% Sumner Avenue throughout

tis term of office. Because the residency requirement of an office holder is one which

extends throughout the entire term of office, if at any point in tme SCALZITTI s

residence, during the term of office for which he was elected as 2 Director, was outside of

Division 1, the Office must be declared vacant and his position forfeited.

17. The credible evidence and reasonable inferences drawn therefrom is

irrefutable that SQCALZITTI did not intend nor have physical connection with 1063 s

Sumner Avenue as his place of residence berween December 8, 2000 and December,

2001. As such, the iirefutable credible evidence and the recasonable infercnces drawn

therefrom is that SCATUZITTI did not reside, maintain his residence, within the Division
from which he was elected throughout the entirety of his term of office.
18.  Even though not reguired of the Court on the Motion for Judgment and

defendant having presented his evidence regarding ownership through his own testimony

and that of his mother, the Court specifically finds that at no time did SCALZITTI own

property within the geographical boundaries of the Helix Water District. Therefore,

SCALZITTI did not at all times qualify for Office because he was nota landownmer within

the District,
19.  The Court has reached the following conclusions on the issues presented:
. SCALZITTT has failed to establish his residency throughout his term

of office as being continuously located at 1063% Sumner.

3

[PROPOSED] JUDGMENT FOR PLAINTIFF AND ORDER
CASE NO. GIE 012239
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b. SCALZITTI has failed to establish that he was a landowner within
the geographical boundaries of the Helix Water District throughout
his term of office. |
QCALZITTI has failed to sustain his burden of proof that he is
qualified to hold the office of Director from Division 1 of the Helix

Water District throughout his entire term of office.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED THAT:

20. Judgment is hereby entered i favor of the People ex rel. LIN'DEN

n1. JOEL SCALZITTIis immediately ousted from the Office of Director of the

27.  The Office of Director of the Helix Water District, Division 1, shall be and
i5 declared to be vacaur,
23.  The People, acting through the relator JOHN B. LINDEN as a private

amomey general, have prevailed and are the prevailing party in this action in quo
warranto;
24. LINDEN recovers against SCALZITTI the costs of the action in the

amount of 3 pursuant to Code of Civil Procedure Section 809

[LINDEN shall cubmit 2 memorandum of costs];
25,  The Helix Water District recovers against SCALZITTI a reimbursement of

all per diem payments made to SCALZITTI during the dme he unlawifilly held office in

the amount of § __[upon presentation of an accounting by the Helix

Water District.)

DATE: QCT { 8§ 2002 WILLIAM J. HOWATT, JR.
HoN. WILLIAM J. HOWATT
YUDGE OF THE SUPERIOR COURT

4
[PROPOSED] JUDGMENT FOR PLAINTIFF AND ORDER
CASE NO. GIE 012239
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JAMES B. GILPIN, Bar No. 151466 EXEMPT FROM FILING FEES

MELISSA W. WOO, Bar No. 192056 PURSUANT TO GOVERNMENT
LAW OFFICES OF o CODE SECTION 6103
BEST BEST & KRIEGER LLP

402 WEST BROADWAY, 13™ FLOOR
SAN DIEGO, CALIFORNIA 92101-3542
TELEPHONE: (619) 525-1300
TELECOPIER: (619) 233-6118

Attorneys for Cross-Defendant
HELIX WATER DISTRICT, and REAL PARTIES IN

INTEREST HAROLD BALL, H. WARREN
BUCKNER, BARBARA BARBER and JIM
LEWANSKI

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO - EAST COUNTY DIVISION

THE PEOPLE OF THE STATE OF

CALIFORNIA ON THE RELATION OF Case No. GIE 012239
JOIN B. LINDEN, Judge: William J. Howatt
Plaintiff, REQUEST FOR JUDICIAL NOTICE IN

SUPPORT OF EX PARTE APPLICATION
BY CROSS-DEFENDANTS HELIX

V.
WATER DISTRICT AND REAL PARTIES

JOEL SCALZITTI, IN INTEREST HAROLD BALL, H.
WARREN BUCKNER, BARBARA
Defendant. BARBER and JIM LEWANSKI FOR
: RESTRAINING ORDER
JOEL SCALZITTL,
Cross-Complainant, DATE: OCTOBER 31, 2002
TIME: 4:00 P.M.
v. DEPT: 17
PEOPLE OF THE STATE OF
CALIFORNIA IN THE RELATION OF
JOHN B. LINDEN, HELIX WATER Trial Date:  June 24, 2002

DISTRICT, SALLY McPHERSON, sued
solely in her capacity as the San Diego
County Registrar of Voters, and DOES 1

through 50,,

Crogs-Defendants.

REAL PARTIES IN INTEREST:

HAROLD BALL;

H. WARREN BUCKNER,;
BARBARA BARBER;
JIM LEWANSKI

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF EX PARTE APPLICATION FOR RESTRAINING ORDER
SDLITWXHZ70799
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Cross-Defendants Helix Water District and Real Parties in Interest Harold Ball, H. Warren

Buckner, Barbara Barber and Jim Lewanski respectfully request that the Court take judicial notice

of the following documents (of which true and correct copies are attached) in support of its Ex Parte

Application for Restraining Order:
EXHIBIT A: Decision of the Counrt Upon the Plaintiff's Motion for Judgment in the Quo

Warranto Action Before the Court;

EXHIBIT B: Judgment for Plaintiff and Order.

The Court is requested to take judicial notice of Exhibits “A” and “B” pursuant to Evidence
Code sections 452 and 453. Both Exhibit “A” and Exhibit “B” are documents of record filed with
this Court. A court may properly take judicial notice of documents in its own records (Evidence
Code section 452(e); Day v. Sharp (1975) 50 Cal.App.3d 904, 514 [123 Cal.Rptr. 918], citing 2

Jefferson, Cal. Evidence Benchbook (2d ed. 1982} Judicial Notice, section 47.2, p. 1757).
DATED: October Jo , 2002 BEST BEST & KRIEGER LLP

JAMES B. GILPIN

MELISSA W. WOO

Attormeys for Cross-Defendants
HELIX WATER DISTRICT and Real
Parties in Interest HAROLD BALL, H.
WARREN BUCKNER, BARBARA
BARBER and JIM LEWANSKI

-1-
REQUEST FOR JUDICIAL NOTICE IN SUPFORT OF EX PARTE APPLICATION FOR RES TRATNING ORDER
SDLIT\MXH270799
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO - EAST COUNTY DIVISION
THE PEOPLE OF THE STATE OF
CALIFORNIA ON THE RELATION OF Case No. GIE 012239
JOHN B. LINDEN, Judge: William J. Howatt
Plaintiff, [PROPOSED] ORDER GRANTING EX
PARTE APPLICATION BY CROSS-
V. DEFENDANTS HELIX WATER
DISTRICT AND REAL PARTIES IN
JOEI SCALZITTI, INTEREST HAROLD BALL, H. WARREN
BUCKNER, BARBARA BARBER and JIM
Defendant. LEWANSKI FOR RESTRAINING ORDER
JOEL SCALZITTL
Cross-Complainant, DATE: OCTOBER 31, 2002
TIME: 4:00 P.M. :
V. DEPT: 17
PEOPLE OF THE STATE OF
CALIFORNIA IN THE RELATION OF
JOHN B. LINDEN, HELIX WATER Trial Date:  June 24, 2002
DISTRICT, SALLY McPHERSON, sued
solely in her capacity as the San Diego
County Registrar of Voters, and DOES 1
through 50,,
Cross-Defendants.
REAL PARTIES IN INTEREST:
HAROLD BALL;
H. WARREN BUCKNER,
BARBARA BARBER;
JIM LEWANSKI.

OHDER GRANTING EX PARTE APPLICATION FOR RESTRAINING ORDER
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IT APPEARING TO THE COURT, based upon the Ex Parte Application and other
documents filed therewith by Cross—Defendants Helix Water District ("District”) and Real Parties
in Interest Harold Ball, H. Warren Buckner, Barbara Barber and Jim Lewanski that this is a proper
case for granting a restraining order to prevent Defendant/Cross-Complainant Joel Scalzitti from
representing to any member of the public that he is a Board Member, representative of, or otherwise
affiliated with, the Helix Water District.

IT FURTHER APPEARING TO THE COURT that unless a restraining order is issued, it is
probable that great and irreparable mjury will result;_ and for good cause therefore,

IT IS FURTHER ORDERED that Joel Scalzitti is hereby restrained from representing to any

member of the public that he is a Board Member, representative of, or otherwise affiliated with, the

Helix Water District.

Dated:

JUDGE OF THE SUPERIOR COURT

-1-

DRDAER GRANTING EX PARTE APPLICATION FOR RESTRALINING ORDER
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JAMES B. GILPIN, Bar No. 131466
MELISSA W. WOO, Bar No. 192056
LAW OFFICES OF
BEST BEST & KRIEGER LLP
402 WEST BROADWAY, 13™ FLOOR
SAN DIEGO, CALIFORNIA 92101-3542
TELEPHONE: (619) 525-1300
TELECOPIER: {619) 233-6118

Attorneys for Cross-Defendants

INTEREST HAROLD BALL, H. WARREN
BUCKNER, BARBARA BARBER and JIM
LEWANSKI

THE PEOPLE OF THE STATE OF
CALIFORNIA ON THE RELATION OF

SDLITAL]

JOHN B. LINDEN,
Plaintiff,
V.
JOEL SCALZITT]I,

Defendant.

SUPERIOR COURT OF THE

COUNTY OF SAN DIEGO - EAST COUNTY DIVISION

TOET, SCALZITTL,

Cross-Complainant,

V.

PEOPLE OF THE STATE OF
CALIFORNIA IN THE RELATION OF
JOHN B. LINDEN, HELIX WATER
DISTRICT, SALLY McPHERSON, sued
solely in her capacity as the San Diego
County Registrar of Voters, and DOES 1
through 50,,

Cross-Defendants.

REAL PARTIES IN INTEREST:

HAROLD BALL;

H. WARREN BUCKNER,;
BARBARA BARBER;
JIM LEWANSKI

EXEMPT FROM FILING FEES
PURSUANT TO GOVERNMENT
CODE SECTION 6103

HELIX WATER DISTRICT, and REAL PARTIES IN

STATE OF CALIFORNIA

Case No. GIE 012239

Judge: William J. Howatt
Dept. 17

DECLARATION OF LORI L. FORD OF
TELEPHONIC NOTICE OF EX PARTE

HEARING

OCTOBER 31, 2002

DATE:

TIME: 4:00 P.M.
DEPT: 17

Trial Date:  June 24, 2002

7270928

DECLARATION RE NOTICE OF EX PARTE HEARING




i
8

a
S
I
o E
L Ll
08-—
0E %

Q%
- %
Lwi
a <
2
S@e
"
o
wz
Qo
Q
<

SAN DIEGO, CALIFORNIA 92 1Q1-3642

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

SDLITL

I, Lori L. Ford, declare as follows:

1. I am employed with the law firm of Best Best & Krieger LLP, the attorneys of record
for Defendants Helix Water District and Real Parties in Interest Harold Ball, H. Warren Buckner,
Barbara Barber, Jim Lewanski, in the above-entitied matter. Iam secretary to Melissa W. Woo, one
of the counsel primarily responsible for handling this case on behalf of Defendants. Thave personal

knowledge of the matters set forth below and could and would competently testify thereto if required

to do so.
2. On Thursday, October 30, 2002, between the hours of 9:00 a.m. and 10:00 am., I
telephoned the law offices of Robert Ottilie and gave notice to his assistant, Frieda, of Ms. Woo’s

Ex Parte appearance on behalf of Defendants and of the nature of the Ex Parte application. Further,

on October 30, 2002, I faxed to Mr. Ottilie copies of Defendants” Ex Parte Application for

Restraining Order, and all supporting papers.

1 declare under penalty of perjury under the laws of the State of California that the foregoing

is true and correct. .

Executed this 307 day of October, 2002 at San Diego, California.

e

( Lofi L. Ford

-1-
DECLARATION RE NOTICE OF EX PARTE HEARING
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JAMES B. GILPIN, Bar No. 151466 EXEMPT FROM FILING FEES

MELISSA W. WOO, Bar No. 192056 PURSUANT TO GOVERNMENT
LAW OFFICES OF CODE SECTION 6103
BEST BEST & KRIEGER LLP

402 WEST BROADWAY, 3™ FLOOR
SAN DIEGO, CALIFORNIA 92101-3542
TELEPHONE: (619} 525-1300
TELECOPIER: (619) 233-6118

Attorneys for Cross-Defendant

HELIX WATER DISTRICT, and REAL PARTIES IN
INTEREST HAROLD BALL, H. WARREN
BUCKNER, BARBARA BARBER and JIM
LEWANSKI

SUPERIOR COURT OF THE STATE OF CALIFORNIA
CQUNTY OF SAN DIEGO - EAST COUNTY DIVISION

THE PEOPLE OF THE STATE OF

CALIFORNIA ON THE RELATION OF Case No. GIE 012239
JOHN B. LINDEN, Judge: William J. Howatt |
Plaintiff, DECLARATION OF JULIE CRAVEN IN
SUPPORT OF EX PARTE APPLICATION
v. BY CROSS-DEFENDANT HELIX
WATER DISTRICT FOR RESTRAINING
JOEL SCALZITTI, ORDER
Defendant.
JOEL SCALZITTI,
Cross-Complainant, DATE: OCTOBER 31, 2002
: TIME: 4:00 P.M.
V. DEPT: 17
PEOPLE OF THE STATE OF
CALIFORNIA IN THE RELATION OF
JOHN B. LINDEN, HELIX WATER Trial Date:  June 24, 2002

DISTRICT, SALLY McPHERSON, sued
solely in her capacity as the San Diego
'County Registrar of Voters, and DOES 1

through 50,,

Cross-Defendants.

REAL PARTIES IN INTEREST:

HAROLD BALL,

H. WARREN BUCKNER,;
BARBARA BARBER,;
JIM LEWANSKIL

BECLARATION OF JULIE CRAVEN IN SUPPORT OF EX PARTE APPLICATION FOR RESTRAINING ORDER
SDLIT\WEXEN2 70800
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L, Julie Craven, declare as follows:

1. I am a student in the eleventh grade at Grossmont Union High School.

2. On Tuesday, October 22,2002, I attended my U.S. History class at Grossmont Union
High School with Mr. Neill. During this class, Joel Scalzitti, appeared as a guest lecturer. During
his lecture, Mr. Scalzitti told the class that he was with the Helix Water District. Mr. Scalzitti spoke

to the class about the campaign of Duane Hanson.

I declare under penalty of perjury under the laws of the State of California that the foregoing

is true and correct.

Executed this = “1 day of October, 2002 at é ( C ﬁj Y, California.

T -
oA {ﬁ/[r—\
IE CRAVEN

-1-
SECIARATION OF JULIE CRAVEN IN SUPPORT OF EX PARTE APPLICATION FOR RESTRAINING ORDER
SDLITWIXH\Z 0800




~] Oyt B W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

JAMES B. GILPIN, Bar No. 151466
MELISSA W. WOO, Bar No. 192056
LAW OFFICES OF
BEST BEST & KRIEGER LLP
402 WEST BROADWAY, 13™ FLOOR
SAN DIEGO, CALIFORN}A 92101-3542
TELEPHONE: (619) 525-1300
TELECOPIER: {619) 233-6118

Attomeys for Cross-Defendant

EXEMPT FROM FILING FEES
PURSUANT TO GOVERNMENT
CODE SECTION 6103

HELIX WATER DISTRICT, and REAL PARTIES IN

INTEREST HAROLD BALL, H. WARREN
BUCKNER, BARBARA BARBER and JIM

LEWANSKI

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO - EAST COUNTY DIVISION

THE PEOPLE OF THE STATE OF
CALIFORNIA ON THE RELATION OF
JOHN B. LINDEN,
Plaintiff,
V.

JOEL SCAILZITTI,

Defendant.

JOEL SCALZITTI,

Cross-Complainant,

V.

PEOPLE OF THE STATE OF
CALIFORNIA IN THE RELATION OF
JOHN B. LINDEN, HELIX WATER
DISTRICT, SALLY McPHERSON, sued
solely in her capacity as the San Diego
County Registrar of Voters, and DOES 1
through 50,,

Cross-Defendants.

REAL PARTIES IN INTEREST:

HAROLD BALL,

H. WARREN BUCKNER,;
BARBARA BARBER,;
JIM LEWANSKL

Case No. GIE 012239
Judge: William J. Howatt

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF EX
PARTE APPLICATION BY CROSS-
DEFENDANTS HELIX WATER
DISTRICT FOR RESTRAINING ORDER
AND REAL PARTIES IN INTEREST
HAROLD BALL, H. WARREN
BUCKNER, BARBARA BARBER and JIM
LEWANSKI

DATE: OCTOBER 31, 2002
TIME: 4:00 P.M.

DEPT: 17

Trial Date: June 24, 2002

Ps & A's IN SUPPORT OF EX PARTE APPLICATION FOR RESTRAINING ORDER

SDLITWWW\270798
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Cross-Defendant Helix Water District (“District”) and Real Parties in Interest Harold Ball,
H. Warren Buckner, Barbara Barber and Jim Lewanski respectfully submits the following
Memorandum of Points and Authorities in support of their Ex Parte Application for an Order
restraining Joel Scalzitti (“Scalzitti”’) from representing to any member of the public that he is a Board
Member, representative of, or otherwise affiliated with, the Helix Water District.

L
STATEMENT OF FACTS

On May 30, 2002, the Attorney General granted leave pursuant to Code of Civil
Procedure section 803 to relator John B. Linden (hereinafter “Linden”) to file a Complaint for
Quo Warranto in the name of the People of the State of California and to conduct and prosecute
the action on behalf of the People of the State of California. The Quo Warranto Action sought to
oust defendant Joel Scalzitti (hereinafter “Scalzitti”) from his position as Member of the Board of
Directors of the District on the ground that Scalzitti is not and has never been an owner of real
property within the District and does not reside within the District.

On or about June 10, 2002, Scalzitti filed a2 Cross-Complaint agaiqst the District and four
of its Directors, including, Harold Ball, Warren Buckner, Barbara Barber, and Jim Lewanski. In
the Cross-Complaint, Scalzitti .atternpts to state three causes of action including: (1) declaratory
relief regarding whether District is an irrigation district and whether District is a “landowner”
district and if so, a declaration that all of the Director position have been conducted illegally ); (2)
writ of mandate compelling the District and each of them to (a) void all elections conducted; (b)
vacate the Directors position with respect to each position filled by an illegal election or election
in violation of the law; and (c) order compelling the District to immediately conduct a new
election to fill each Director position that has been held by an individual elected at an illegal
election or an election in violation of the law; and (3) injunctive relief directing the District and its
employees and agents from removing Scalzitti from office unless all other offices are vacated.
The Cross-Complaint was stayed pending the trial of the Quo Warranto Action.

The trial of the Quo Warranto Action commenced on June 24, 2002, Because the matter

was not completed on June 24, 2002, the hearing was continued to July 17, 2002 for the
-1-
Ps & A's IN SUPPORT OF EX PARTE APPLICATION FOR RESTRAINING ORDER
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presentation of additional evidence. On June 26, 2002 at the request of Scalzitti, the hearing was
continued to July 30, 2002. Further testimonial and documentary evidence was presented during
the course of the hearing. The hearing was not completed on July 30, 2002 and was continued to
the next day, July 31, 2002 for the presentation of final testimonial evidence, additional
documentary evidence and the argument of counsels upon Linden’s Motion for Judgment.

At the conclusion of the trial, oral arguments of counsel and at the request of counsel for
Scalzitti was continued until September 6, 2002 in order to allow presentation of additional

briefing. After the additional briefs were submitted, the Court took the matter under submission

for decision on September 30, 2002.
On or about October 16, 2002, the Court issued its “Decision of the Court Upon

Plaintiff’s Motion for Judgment in the Quo Warranto Action Before the Court.” (RIN, Exh. “A.”)

The Court reached the following conclusions:

SCALZITTI has failed to establish his residency throughout his
term of office as being continuously located at 10631/2 Sumner.

SCALZITTI has failed to establish that he was a landowner within
the geographical construct of the Helix Water District throughout
his term of office.

SCALZITTI has failed to sustain his burden of proof that he is
qualified to hold the office of Director from Division I of the Helix
Water District throughout the entire term of his office.

THEREFORE, it is the determination of this Court that Judgment
must and shall be entered in favor of the People ex rel. LINDEN;
and JOEL SCALZIT'TT is immediately ousted from the office of the
Director of the Helix Water District; and the office of Director of
the Helix Water District, Division I shall be and is declared to be
vacant; and the People, acting through Realtor John B. LINDEN as
a private attorney general have prevailed and are the prevailing
party in this action in quo warranto.

On or about October 18, 2002, the Court entered judgment declaring that “JOEL
SCALZITTI is immediately ousted from the Office of Director of the Helix Water District” and
that “The Office of Director of the Helix Water District, Division 1, shall be and is declared to be
vacant.”

On or about October 22, 2002, Scalzitti gave a presentation to a U.S. History Class at

Grossmont Union High School. (Craven Decl., §2.) During the course of the presentation,
-
Ts % A's TN SUPPORT OF EX PARTE APPLICATION FOR RESTRAINING ORDER -
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Scalzitti conveyed the representation that he was affiliated with the Helix Water District and
spoke to the class about the campaign of Duane Hanson, a candidate in the upcoming elections
for Director of the District. (Craven Decl., § 2.) Because Scalzitti, pursuant to the October 18,
2002 order and judgment, has been ousted from the Office of the Helix Water District, the
District seeks an order restraining Scalzitti from representing to any member of the public that he -
is a Board Member, representative of, or otherwise affiliated with the District.

IL

THIS COURT HAS AUTHORITY TO GRANT THE RELIEF
REQUESTED HEREIN BY THE DISTRICT

An injunction may be granted when it appears by the complaint that the plaintiff is entitled
to the relief demanded and the relief, or any part thereof, consists in restraining the commission or
continuance of an act complaintive, either for a limited period or perpetually period. (Code Civ.
Proc., § 526(a)(1); Southern Christian Leadership Conference v. Al Malaikah Auditorium Co.
(1991) 230 Cal.App.3d 207, 223 [281 Cal.Rptr. 216].) An injunction may also be issued when it
appears by the complaint (or affidavits, or declarations) that the commission or continuance of
act during the litigation would produce waste, or great or irreparable injury to a party to the
action. (Code Civ. Proc., §§ 526(a)}(2), 2015.5; Volpicelli v. Jared Sydney Torrance Memorial
Hosp. (1980) 109 Cal. App.3d 242 [167 CalRptr. 610].)

As set forth above, this Court has entered an order and judgment which oust Scalzitti from
the Office of Director of the Helix Water District” and further declared the office vacant.

Because Scalzitti is no longer a Director of the Helix Water District, he cannot make that
representation to the public and should be restrained from doing so.

A. AN INJUNCTION SHOULDP ISSUE BECAUSE THE COURT HAS ALREADY
' DETERMINED THAT SCALZITTI IS NO LONGER A DIRECTOR OF THE
HELIX WATER DISTRICT.

In determining whether the issuance of the an injunction is appropriate, the courts have
looked at two interrelated factors. The first is the likelihood that the [applicant] will prevail on the
merits at trial. The second is the interim harm that the [applicant] is likely to sustain if the

preliminary injunction is denied as compared to the harm that [opponent] is likely to suffer if the

-3-
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preliminary injunction were issued. (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286
[219 Cal.Rptr. 4671.)

As set forth above, this Court has already determined that Scalzitti is no longer a Director
of the Helix Water District and that the position previously held by Scalzitti is vacant.
Accordingly, there is no harm to Scalzitti if the order requested by the District is entered.
However, the harm to the District would be great if the order requested is not entered because
Scalzitti may, as demonstrated by the declaration of Julie Craven submitted herewith, continue to
represent himself as a member of the Board of Directors of the Helix Water District.

III.
CONCLUSION

For the reasons stated herein, the Court should enter an Order restraining Scalzitti from
representing to any member of the public that he is a Board Member, representative of or
otherwise affiliated with the Helix Water District. As set forth above, pursuant to the October 18,
2002 judgment entered by the Court in the original action, Scalzitti has been ousted from office.

Hence, because Scalzitti is no longer a Board Member of the Helix Water District, he may not

make such representations to the public.

DATED: October 30 , 2002 BEST BEST & KRIEGER LLP

BYMM M(W W

JAMES B. GILPIN

MELISSA W. WOO -

Attorneys for Cross-Defendants
HELIX WATER DISTRICT and Real
Parties in Interest HAROLD BALL, H.
WARREN BUCKNER, BARBARA
BARBER and JIM LEWANSK1

-4~
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JAMES B. GILPIN, Bar No. 151466 EXEMPT FROM FILING FEES

MELISSA W. WOO, Bar No. 192056 PURSUANT TO GOVERNMENT
LAW OFFICHS OF CODE SECTION 6103
BEST BEST & KRIEGER LLP

402 WEST BROADWAY, 13™ FLOOR
SAN DIEGO, CALIFORNIA 92101-3542
TELEPHONE: (619) 525-1300
TELECOPIER: {619) 233-6118

Attorneys for Cross-Defendants

HELIX WATER DISTRICT, and REAL PARTIES IN
INTEREST HAROLD BALL, H. WARREN
BUCKNER, BARBARA BARBER and JIM
LEWANSKI

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO - EAST COUNTY DIVISION

THE PEOPLE OF THE STATE OF

CALIFORNIA ON THE RELATION OF Case No. GIE 012239
JOIIN B. LINDEN, Judge: William J. Howatt
Plaintiff, EX PARTE APPLICATION BY CROSS-
DEFENDANTS HELIX WATER
V. DISTRICT AND REAL PARTIES IN
) INTEREST HAROLD BALL, H. WARREN
JOEL SCALZITTI, BUCKNER, BARBARA BARBER and JIM
LEWANSKI FOR RESTRAINING
Defendant. ORDER
JOEL SCALZITTI,
Cross-Complainant, DATE: OCTOBER 31, 2002
TIME: 4.00 P.M.
V. DEPT: 17
PEOPLE OF THE STATE OF
CALIFORNIA IN THE RELATION OF
JOHN B. LINDEN, HELIX WATER Trial Date;  June 24, 2002

DISTRICT, SALLY McPHERSON, sued
solely in her capacity as the San Diego
County Registrar of Voters, and DOES 1
through 50,,

Cross-Defendants.

REAL PARTIES IN INTEREST:

HAROLD BAILL;

H. WARREN BUCKNER;
BARBARA BARBER,
JIM LEWANSKIL

FX PARTE APPLICATION FOR RESTRAINING ORDER
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Cross-Defendants Helix Water District and Real Parties in Interest Harold Ball, H. Warren
Buckner, Barbara Barber and Jim Lewanski hereby make the following Ex Parte Application for a
restraining order preventing Defendant/Cross-Complainant Joel Scalzitti from representing to any

member of the public that he is a Board Member, representative of, or otherwise affiliated with, the

Helix Water District.

Said Application will be based upon the supporting Memorandum of Points and Authorities,
the Declaration of Melissa W. Woo, the oral argument of counsel, the entire record herein, and any

other evidence which may be presented at the time of hearing this Application.

DATED: October 20, 2002 BEST BEST & KRIEGER LLP

[ N ) i

JAMES B. GILPIN

MELISSA W. WOO

Attorneys for Cross-Defendants
HELIX WATER DISTRICT and Real
Parties in Interest HAROLD BALL, H.
WARREN BUCKNER, BARBARA
BARBER and JIM LEWANSKI

-1-

EX PARTE APPLICATION FOR RESTRAINING ORDER

i SDLITWMWW\270795




017.206267.1

N

[=a N}

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

FOLEY & LARDNER

ATTORNEYS AT LAW

402 W. BROADWAY, 23RD FLOOR
SAN DIEGO, CALIFORNIA 92101-3542
TELEPHONE: (619) 234-6655
FACSIMILE: (619) 234-3510

KENNETH S. KLEIN, BAR NQ, 129172

GREGORY V. MOSER, BAR NO. 101137

JOHN C. LEMMO, BAR NO. 190885

ATTORNEYS FOR THE PEOPLE OF THE STATE OF CALIFORNTA,

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO

EAST COUNTY DIVISION

PEOPLE OF THE STATE OF CALIFORNIAEX ) CASENO.: GIE 012239
REL. JOHN B. LINDEN, ) .
)y JOINDER OF PLAINTIFF IN EX PARTE
PLAINTIFF, ) APPLICATION OF HELIX WATER
‘ ) DISTRICT FOR RESTRAINING ORDER
V. .
)
JOBL SCALZITT], ) JUDGE: HON. WILLIAM HOWATT, JR.
} DEPT.: 17
DEFENDANT. ) DATE: OCTOBER 31, 2002
) TIME: 8:30 AM.,
)
)
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REQUEST TO JOIN EX PARTE APPLICATION OF HELIX WATER DISTRICT FOR RESTRAINING ORDER;
REQUEST FOR CONTEMPT ORDER
CASE NO. GIE 012239
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INTRODUCTION
The People ex rel. John Linden (the “People”) Join the Helix Water District’s Ex

Parte Application as it relates to the underlying quo warranto action to which the People
are the Plaintiff, specifically as it relates to compliance with the Judgment and Order

entered on October 18, 2002.

SCALZITTI WILLFULLY MISREPRESENTED THAT HE WAS A DIRECTOR,
AFTER JUDGMENT WAS ENTERED

Mr. Scalzitti’s attorney, Bob Ottilie, telephoned this office at about 9:30 A.M. on
October 22, 2002, to discuss his ex parte motion for reconsideration of the Judgment and
Order. In Mr. Ottilie’s motion, he recognized that there was in place a judgment that had
removed Joel Scalzitti from the Helix Water District Board. Nonetheless, that same day
Mr. Scalzitti apparently was falsely representing that he was a member of the Board of
Directors. Furthef, Mr. Scalzitti was quoted in the San Diego Union Tribune days before
(on October 18, 2002) in an article entitled Water board washes its hands of member
ousted in dispute. When Mr. Scalzitti spoke to Ms. Craven’s history class on October 22,

2002, he knew very well that he had been ousted from the Board.

MR. SCALZITTI ACTED IN CIVIL CONTEMPT OF THIS COURT’S ORDER

By intentionally misrepresenting to the public that he was a member of the Board,
Mr. Scalzitti acted in contempt of this Court. Apparently, he lied about his affiliation in a
presentation to high school students in the context of discussing a candidate for election
to the very Board from which he was ousted—two weeks before the election.

On its own motion, or on motion of any party, the court may cite any person
before it for contempt. Code Civ. Proc. § 128. “Contempt” is any act, in or out of court,
“that tends to impede, embarrass or obstruct the court in the performance of its duties.”
In re Shortridge (1893) 99 Cal. 526, 532. Any party to the action (including entities and

organizations) who willfully disobeys court orders may be punished for contempt. /n re
1
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Coleman (1974) 12 Cal.3d 568, 573.

CONCLUSION

For the forgoing reasons, the Court should on its own motion order penalties for

Mzr. Scalzitti’s contempt.

DATE: OCTOBER 30, 2002 FOLEY & LARDNER
KENNETH S, KLEIN

GREGORY V. MOSER
JoHuN C. LEMMO

By: /< “— /</m'-
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ATTORNEYS FOR THE PEOPLE OF THE
STATE OF CALIFORNIA
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REQUEST TO JOIN EX PARTE APPLICATION OF HELIX WATER DISTRICT FOR RESTRAINING ORDER:
REQUEST FOR CONTEMPT ORDER
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PROOF OF SERVICE

I am employed in the County of , State of California. I am over the age of 18 and not a
%arty to this action; my current business address is 402 W. Broadway, Suite 2300, San

iego, California 92101-3542.
On October 30, 2002, [ served the foregoing document(s) described as:

Joinder of Plaintiff in Ex Parte Application of Helix Water District for Restraining
Order

on the interested parties in this action as follows:

X BY THE FOLLOWING MEANS:

"X Iplaced a true copy thereof enclosed in sealed envelope(s) addressed as follows:

Robert P. Ottilie, Esq. Attorney for Defendant Joel Scalzitti
550 W, C Street, Suite 1600

San Diego, CA 92101

Melissa W. Wooed, Esq. Attorney for Helix Water District

Best Best & Krieger, IH‘P
402 West Broadway, 137 Floor
San Diego, CA 92101-3542

X BY HAND DELIVERY. I delivered the envelope(s) by hand to addressee(s).

X Executed on October 30, 2002, at San Diego, California.

X I declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

I declare that I am employed in the office of a member of the bar of this
court at whose direction the service was made.

Cynthia J. King
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SURERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO

EAST COUNTY DIVISION

PECOPLE OF THE STATE OF CALIFORNIA, ex ) Case No.: GIE-012238
)
el JOMN B, LINDEN, ] ORDER DENYING DEFENDANT'S POST
. ) HEARING MOTIONS
' Plainﬁffl ) : L
)
Vs, )
)
JOEL SCALZITTI, ;
Defendant. )
)
)
)

On November 4, 2002, the Court, the Honorable William 1. Howatt, J1., presiding, heard and
considered the Poat Hearing Motions of the Dafendant JOFL SCALZITTI (1) To Vacate the Judgment
Entared by the Court on October 18, 2002 pursuant to Cade of Civil Procedure Sections 476
[presumably section 478] and 883; (2) Far a New Trial. or, in the altermative, To Modify the Gouri's

Statement of Decision/Judgmient; (3) For Reconsideration; and, (4) To Stay the Enforcement of the

Cowt'a Judgment.




HOY™IMH=LUYE &-ddpm CUNI Wi | WU LY

10
11
12
13
14
15
18
17
18
18

20

24

23

The People of the State of California were represented through the Realter JOHN B. LINDEN
by FOLEY & LARDNER by KENNETH 5. KLEIN, Esg, GREGORY V. MOSER, Esq., and JOBN ¢, LEMMO;
he Halix Water District was represanted by BEST, BEST & KRIECER by MELIESA WOOQ, Feq.; the
Defendant JOEL SGALZITT was present and represented by ROBERT P, OTTILIE, Esq,

The Clourt received and considered the written srguments and Points and Authorities
submitted by the Realtor and the Defandant as well as the oral presentatiang and lodged docunments.
Baged upon ths Court's review of the evidence presented at the previcus hearings, the Polnts and
Buthorides submitted by counsel for the parties aud tha oral arguments of counsel at the presant
hearing the Conrt reached the following determninations on the issues presented to the Court upon the
Post Hearing Motions of the Defendant.

The Court derdes the recurest for « Staterast of Decision by the defendant 52 the Courthas
praviously issued a 19-page written Decision in this matter. The vast majority of the “objections™
stated by defendant relare to his di#agreammr with the conclusions regarding cradikility of
witnesses and the believability of evidence reached by the Court. The Court carefully reviewed and
considered all aspacts of the testimony of each witness and all of the documentary evidence before
reaching its conchisions regarding belisvability, The oral testimeny of the witnesses measured
against the decumentary evideniee (which tkic;rnughly coptradicts the tesimony) assisted the Courtin
resolving the question of credibility of the defendant and his pasition in this matter.

The offer of additipnal character evidence referenced in MR, OTTILIE'S comments to the
Cowtregarding the number of parsenal mupporters of the defendant present in the conrtroom was
noted by the Court. It is, however, frequently the case that character evidence is efferad after the fact
to explain, as ara "goed intentions”, an unfortunate act. 5o tae, like “good intentions”, character
evidence cannet eraee intentional and deliberate condoct.

There is one point of clarification which has been pressed by Defendant, namely, that the
Court identify the location at which the Defendant SCALZITTI was in residence i not within the

geographic deswiption of Divisien 1.
Pirat, it is the Court's view that, as explained in the Gourt's written Decigion fled on October

16, 2008, that SCALEITTE was not in realdence continuonxly in Division 1 for the reasons expressed

d|2l
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therein, Second, it is not the oblgation of the Court to identily a specific place of residence of
SCALZTT? but rathey SCALZITTV'S burden of proof and hurden of producing evidence under tha in
quo warranle action to establish iis continuous residence within Division 1 and he did not safisfy
either burden. It is, then, enotgh for the Court to have deteymined bated upen all the evidence that
SCELZITT did not Bve continuously within the Division 1 geographic boundaries. The Coutt, herein,
adopts all the factors previously set forth in the Court's written Deelgien of October 16, 2002 upon this

iscue of residency.
The request of SCALZITI to eliminate the requirement of Reimbursement or Resfitufion to the

Helix Water District is DENTED, Itis the Court's view (there being no autherity te the eontrary baing
presanted) that the Court does have the inherent power and aathority io requirs a reimbursement {o
the Water District of the funds received by anungualified afficer holder. Asnoted by the Court atthe
hearing of this matter, the amount of the restitutien shalt be determined only after a hearing at which
the District shall have the hurden of proof and the burden of producing evidence as to the axact
amotnt pald to SCALZITTI 1o which he was not entiled. At such hearing SCALZITTI may again
addrens the issve ofthe Cowrt's anthority to recuuire restiturion or refmbursement.

Pending the hearing defendam’s Motions, the Court again reviewed the “ladger” and
“aalendars” reflecting alleged work hy SGE.LZI’I‘I'! in éonjmcﬁm with the Bupplemental Daclarations
and 1aterials of M VDY MATTHEEWS (defendant’s mother), The Courtis net persuaded as to the
lagitimacy of these recards bath becanse they are incamplete and internally ingonsistent as well ag
appearing to have bean made all at one time and not on regular basis to reflect aceurately hours of
work completed at the fime the work was ac:ccmyﬁshad. Additionalty, it must be recalled that
SCELZITTI was alao operatitiy as 3 properfy menager for M5 MATTHEWS' real esfate investments and
there s nothing to distinguich these docwmerws (Exhilits ¥; 61; 62; 68 and 72) frery his work as
property manager. Finally, on this issue, the testanony of MS MATTHEWE and defendant SCALZITTI
is not balisvable.

Tha Court wontd also note that tha Objection of the defendant pu.;'suant to Code of Civil

Procedure setion 631,8 Is whelly without merit as this Court extended tizne and date far the

plondings of fhe defendant’s counsel. Afne e did dafsndsnt aver raquaeat, in a ﬁ.mc!y fazhion, o

-3
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present any addiional evidence, Neither did the defenclant ever request, prior te the pregent
hearing, the opportunity to present additional evidence. Likewize, the Court has read and
considered the lodged declarations and materials presented by the defendant and finds nothing new

or sigmificant that has changed the Court's view of all of the evidence presetited.
CONCLUSION AND DISFOSITION

Defendant SCALZITTI'S Motion 1o Varars the Tudgment pursuant to Gode of Civil Procedure

sections 473 and 663 is DENIED.
Defendant SCALZITTE'S Motion for a New Trial, oF in the alternative, to Modify the Statement of

Decizsicn and Judgmetit pursnant to Code of Clvll Procedira section 862 is DERVED,
Defendant SCALZITIT'S Motion for Reconsidaration is DENIED,
Defendant SCALFITTTS Matian for & Stay of the Enforaement of the [edgment is DENIED.

DATED: November 13, 2003.
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Clark of the Supetlor Cotmt
JAN 08 2003
By: D. MUNSHOWER, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO

EAST COUNTY DIVISION

THE PEOPLE OF THVE STATE OF CALIFORNIA, ) Case No.: GIE-012238
PECISION AND ORDER OF THE COURT UPON

ex. rel. JOHN B. LINDEN,
PLAINTIFF'S MOTION FOR AN AWARD OF

)
}
)
)
Plaintiff, ) REASONABLE ATTORNEY'S FEES AND
) COSTS: DEFENDANT'S MOTION TO TAX
Vs, )} COSTS; DEFENDANT'S OPPQOSITION TO THE
} IMPOSITION OF AN ORDER OF REST ITUTION
)
)
JOEL SCALZITTI, )
}
Defendant. }
' )

The above-entitled matters came on regularly before the Court for determination of these post
trial issues. Defendant SCALZITT! has requested that the Court nat only rule upon the various issues

presented but also prepare and file a Statement of Decision in ruling upon thesa post irial motions and

Issuas.
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FACTUAL SUMMARY
The present post trial motions come at the éonclusion of an in ql:o warramto acticn in which the
Court was required to make factual and legal conclusions arter the presentatlon of oral and documentary
ewdance regarding the legitimacy of SCALZITTI'S claim to hald the elective office of Member of the
Board of Directors of the Helix Water District. Af the conciusion of the evidentiary and argument
Presentations of counsel the Court nuled that SCALZITT! was not qualified to hold the office to which he
was elected because he was not a resident of Division One and he was not a landewner within the

District for his entire term of office. Updn those factual and legal findings the Cour{ ruled that SCALZITT]

1o the office o which he was eiecied anu the Court deciared the office of

R ey
L

P ‘ -l B ol
Qid Nt Nave a g ciatm

Director, Division One fo be vacant.

The People of the State of California, on the relation of JOHN B. LINDEN, have pursued this
action i guo warranto based Upon and under the author‘fty of a formal prefiminary finding and leave to
sue letter by the Attormey General of the State of Cailfornia. LINDEN prevailed in his action.

LINDEN now seeks fo recover attomey’s fees and costs as the undisputed prevailing party

pursuant to Code of Civil Procedure section 809 and the private attomey general doctrine pursuant to

Code of Civil Procedure section 1021.5,

STATEMENT OF DECISION: ISSUES
The Court is not infermed of specific issues which the Defendant seeks to have addressed in a
Statement of Decision by the Court. However, the Court will attempt to address each of the concems that

was apparent from the oral arguments heard by the Court on December 13, 2002.

DISCUSSICN

Raquest of the Court for an Accounting from the Helix Water District and

Reimbursement/Restitution for Monies Received By SCALZITTI Whila Serving As a Director of the

Helix Water District:
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The Helix Water District respended to the Court's request fﬁr an accounting of funds paid to
SCALZITTI during his holding of office on the Board of Directors. The accounting provided to the Court
establishes that SCALZITTI received compensation form the Water District in the total amount of
ss; ,536.84. This ameunt Is the total of $30,300.00 in per diem payments; $7,381 .37 for attendance at
conferénces as a member of the District’s Board; $389.86 for mileage reimbursements; $1,928.88 for
miscelianecus expenses paid by the District; $330.51 for Installation of computer by Cox bommunimtiun
and, $11,2086.22 for Health and Life Insurance premiums pald by the District on behaif of SCALZITTL

The Defendant does not dispute the accounting.

Defendant argues that the Court is without iegai autihority or inherart power {0 issue an Order of
Retmbursement/Restitution. Factuaily, Defendant argues that he attended all meetings of the Board and
conferencas .for which he was paid a per diem. All cther expenses paid by the District were reasonably |
incurred by Defendant in the performance of his respansibifities as a member of the Board and far which‘ |
he was legitimately reimbursed by the District upon the submission of procf of the expenses.

Defendant argues that under Code of Civil Procedure sectiofl 809 the sqle and exclusive
remedies provided by statute In an /n quo warranto action are the ouster from office, paymer;t of costs,
and the imposition of a fine of up to $5,000.00, In support of this propesition Defendant cites the Court i
the decision in Havemayer v. Supsrior Court (1830} 84 Csl. 327. This Courlis 'persuaded that the
Haverneyer Court decision establishes that, prior to the enactment of Code of Civil Procedure section
1021.5, the only action which may be taken by the Court upan the finding of guilty in an /7 quo wamanito
action is that which is specifically provided within the terms of Section 809 of the Code of Civil Procedure
This conclusion is supported by the determination of the Court of Appeal in a later decision in the case of
Black v. Bailey (1916} 30 Cal App. 581. In the Black case, (an in quo warranto action), the Court of
Appeal reversed the trial court’s order requiring the ousted coffice holder to reﬁey salary received.

This Court, therefore acknowledges that it is without legal precadent and/or authority to impose a

condition of Reimbursementhestituﬂon:
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RULING: THE COURT RECEIVES THE ACCOUNTING OF THE HELIX WATER DISTRICT

BUT DECLINES TO ISSUE AN ORDER OFf REIMBURSEMENT/RESTITUTION OF THE SUMS

STATED.
Defendant’s Mation to Tax Costs:

The Defendant objects to the claim by LINDEN to recover the sum of $1,584.47 for the cost of thg
trial transcripts as well as the sum of $100.00 for the bond premium. Defendant's objection to the cast of

the bond is that there has been no documentation of this expense by the Plaintiff. Defendant objects to

+h T T bk Uy VP JEgE WG S W ST T S T SR
ulE COSL O N8 Wia WansClNipis 88 an UNNoeCcsSSaiy SApensa. USIDNuan SI9eie Uial UiS Ushiseipe may

{

well have been of assistance and 5eneﬁciai, but nothing to establish that the transcripts were necas&ery-
has been presaented by LINDEN. LINDEN, however, argues that the production of the transcripts was
made necessary by thé imerruption of the trial and examination of witnesses as well as in the preparation
of the Plairtiffs M&lan fcr.Judgmen’(. a brief which was requested of the Plaintiff by the Defendant.

It is generally considered to be the rule that triél transcripts not orderad by the trial court are not
allowable as costs. (See Code of Civil Procedure section 1033.5(!::.)(5)).

The Court did request coplas of the traﬁscﬁpts that had been prepared at the request of Plai_mfffs
counsel. These transcripts were necessary 1o the Court’s preparation for the balance of the evidentiary
pfoceedings as well as helpfui to the Court in the preparation of its Statement of Decision as requested by
Defendant's counsel, These transcripts were certainly necessary in the proper preparation of counsei for
the balance of the evidentiary proceedings as well as the Plaintiff's Brief in support of the Plaintiffs Motion
for Judgment.

The Gourt cenciudes, based upon the foregoing, that the preparation of the trial ranscripts was a

legitimate and necessary expense In the prosecution of this action. The bond premium is also a legitimate

expense.

RULING: DEFENDANT’S MOTION TO TAX COSTS IS DENIED.

R
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' of Code of Clvil Pracedure section 1021.5.

PlaintifPs Motion for an Award of Aftommey’s Fees:
Counsel for the Defendant raises the previous argument that section 808 is specific and exclusivg

wﬁh'regard.to penatties ta be imposed and costs awarded. Cpunsel assers that the “costs” referred to in
section 809 do not include an award of attnﬁley‘s fees but simply the costs of litigation. Counsei for the
Defendant also argues that since the action in quo warranto is exciusive to the State of Califomia and the
State is a public entity, atiorney’s fees cannot be awarded to the Plairtif,

Addressing these two arguments it is important to note that the cases and propositions of the

casas cited by Defendant all are dependent upon legal analysis and precedent that is prior to the addition

It is also worthy of nate that the following section, section 810, uses “costs” in ccnjunctilon with th% 7
phrase "expenses” in very much a collective sense. Such language when construed in a reascnable
manner as affecting both section 809 and 810 includes net only actual costs of litigation but attomey’s
fees as well Certainly If a refator is to be liable for the costs and expenses of the failure of the action, it
stands to. reas.on-that the successful relator is entitled to collect costs and expenses in victory.

It is this Court's view, however that such a constrﬁcﬁcin of statutes is unnecessary in that the
present in quo wamanto action is exactly the type of action for which Cede of Civil Precedure section
1021.5 was enacted. [t cannot be gainsaid that there are a significant nuimber of actions which pertain to
the public interest that the Attomey General of this State does not have the resources to pursue. In the
case at bar the issuance of a Leave To Sue authorization by the Attormey General (Obinion of the Attomey
General Number 02-306 dated May 10, 2002) is based upon the demonstration of fﬁe existence of a
substantial question of fact or law of sufficient public interest to warrant the granting of leave to sue in qug
warranio. In the final words of the Opinion: “Rather, both the putblic and the District have an interest in a
judicial 'resoiution of this matter, Accordingly, the appiication for leave to sue in quo warranto is
GRANTED.” (Opinion of the Attomey General, Number 02-306, May 10, 2002). It is difficult to perceive d

matter of more substantial public interest than the tegitimacy of the democratic elective process. ltis,

-5m
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therefare, without question that the authorization of LINDEN to proceed in the name of the Pecple of the
State of California was based upon a substantial issue of public Interest and the resclution of which will

result in a substantial public benefif.
To paraphrase President John F. Kennedy, the deception of one vater in a democracy impaiirs the

‘security of all.

in surn, it Is appropriate to award attorney"s fess to the successiui private é!atm in an in quo
warranto action. The Supreme Court in the case of Peaple of the State of California sx rel. Seal Beach
Folice Officers Association v. City of Seal Beach (1984) 36“Cal.3d 5917 at page 602 etates In a ma’ctér ;of
fact way, almost In passing, in an In quo warranto action: |
“We are satisfied that refators’ action meets the requirement of section

1021.5 of the Code of Civil Procadure. {Baggett v. Gates (1982) 32

Cal3d 128, 142-143.. ). Thev are therefore entitled to recover

attorney fees.” [Emphasis added].
It is also quite clear that pricr to the enactment of Code of Civil Procedure saction 1021.5 the

Supreme Court concluded that it was and is within the inherent power and equitable authority of the

California courts to award attorney's fees under a “Private Attorney General® theory 1o Iitigants who

successfully pursue “Public Interest” litigation in which an important constitutionat right is vindicated. (Sed

Serrano v, Friest (1877) 20 Cal.3d 25 -[Sen'éno T; eited in Woodland Hills Residents Association, Inc. v.
City Council of Los Angeles (1879) 23, Cal.3d 917, 924-925),

in conclusion thé succassful relator In an /n quo wa}ranto action may be' awarded attorney’s fees
under the provisions of Cods of Civil Procedure section 1021.5.

This canclusion js not end of the analysis with régard to the request for attomey’s fees by
LINDEN. The trial court must make the specific finding required by the statute that the action has resufted
in the enforcement of an impartant right affeciing the public interest. Additionally, ;t is the responsibility o

the trial court to determine the reasonableness of the attomey’s fees requested by the successful relator,

F
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The Court finds that this action brought by LINDEN s relator an behalf of the People of the Stat%
of California pursuant to a Leave to Sue authorization from the Attomey General is an authorization to
proceed in the capacity of a private attomey general. The Court also finds that the resolution 'crf this
mazter has conferred a substantial public benefit upon the general public and, in particular, a significant
an& substantiat public benefit to the public served by the Helix Water District. The Court alse finds that ir
the vindication of an important public and constitutional right the financial burden impased upon the
refator LINDEN was out of propertion to his individual or personal stake in the matter.

As to the reasonableness of the fees requested by LINDEN, the Court has determined that Upon
an analysls of the compiexity of the Issues pésented, the Investigation and precaration for the L save 1o
Sue letter, the preparation and presentation of the legat .and factual issues, the expertise required of
counsel, and the skili and dedication of counsel to this matter that a mamﬁble award of attormey’s fees
Is In the amount of $75,000.00. The Court recognizes that this is significantly less than that requested
and decumented, but the Court is also cognizant of the need for an equitabie balance which needs be
struck between the result achieved and the significant impact such an award wil[r have on SCALZITTI, the

individual,
RULING: RELATOR LINDEN'S MQTION FOR ATTORNEY’'S FEES IS GRANTED IN THE SUNJf

OF $75,000.00 TO BE PAID BY THE DEFENDANT SCALZITTL

ORDER UPON DETERM&NATIGN |
Counsel for the relator LINDEN is Ordered and Directed to prepare and submit to the Couﬁ an
Order in conformity with the Court's Rulings in this matter as sat forth above.
ITIS SO ORDERED.

DATED: January 8, 2003.

, JR., Judge




